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Pension Plans — New Vistas for Arbitration 


The Economist: Edward L. Cushman, Director, Institute of Indus- 
trial Relations, Wayne University 


The Pension Specialist: Laurence J. Ackerman, Dean, School of 
Business Administration, University 
of Connecticut 


The Arbitrator: Sidney A. Wolff, Member of the law firm of 
Goldstone and Wolff 


A conference on labor arbitration was held this Spring at Yale 
Law School, attended by members of the faculty and student body; 
and by representatives of labor and management, attorneys and 
arbitrators from New England, New Jersey and New York. The 
conference was sponsored by the Labor-Management Center of 
Yale and the American Arbitration Association. The National 
Academy of Arbitrators; the Federal Mediation and Conciliation 
Service; and the Connecticut, New Jersey and New York State 
Boards of Mediation also lent hearty support and cooperation. 

A major panel was devoted to a discussion of the emerging role 
of arbitration in the field of pension programs. Papers were read 
by Laurence J. Ackerman and Sidney A. Wolff, both frequent par- 
ticipants in activities surrounding the negotiations, establishment and 
administration of pension plans. With their permission, highlights 
of their addresses are presented here, together with extracts from a 
paper prepared by Professor Edward L. Cushman, who was unable 
to be present at the conference. 


Edward L. Cushman 


The present rapid increase in the number of private pension plans 
in labor-management contracts gives rise to conjecture as to the func- 
tion of arbitration under such provisions. Since the war, the prin- 
cipal industries in which pensions were negotiated for the first time 
through collective bargaining are coal and steel, where the agree- 
ments are virtually industry-wide; and automobile, where Chrysler, 
Ford, Nash-Kelvinator, General Motors and Kaiser-Frazer have 
agreed to a plan, and where it is indicated that others will follow 
suit. An examination of union-management attitudes in these three 
industries may give us some ideas as to the future role of arbitrators 
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in American industrial pension programs. 

Confronted with the twin problems of an aging work force and a 
surplus of miners, the United Mine Workers succeeded in establish- 
ing a pension program through the famous Krug-Lewis agreement.* 
A tripartite board was set up, with complete authority to establish 
such pension and other health and welfare programs as it deemed fit. 
The contract provided that such plans were to be financed through 
royalties of 20¢ per ton being paid into the fund. The board of 
trustees, consisting of a representative of the operators, one of the 
miners, and a member selected by them, has autonomous authority 
to determine benefit structure, investment of funds, method of proc- 
essing claims, eligibility conditions, and all other policy issues (ex- 
cept to modify the contributions to the fund). In addition, the 
board handles the actual operation of the plan through its own staff. 

The pension agreements in the steel industry follow a different 
pattern. Some steel producers had employer-initiated and -operated 
retirement plans in effect before the 1949 strike. In addition, the 
plans have been negotiated on a company-by-company basis, although 
covering virtually all companies in the industry. 

The Bethlehem plan? set the pattern in the steel industry and is 
used here to exemplify it. Unlike the coal plan, the contract speci- 
fies eligibility conditions and benefit structure. On financing, the 
company must set aside enough funds each year to provide an ade- 
quate reserve for the payment of benefits throughout their lifetime 
to individuals to be retired. The company retains authority over in- 
vestment of funds and operates the program. However, company 
decisions on length of continuous service, age, average monthly com- 
pensation or avoidability of incapacity may be appealed through the 
grievance procedure to the impartial umpire. 

The pattern of pension agreements in the automobile industry is 
now emerging as a result of the agreements at Chrysler, Ford, Nash- 
Kelvinator, General Motors and Kaiser-Frazer. Ford was the first 
automobile producer to agree to a pension plan. This plan differs 
from the pattern in either coal or steel. Eligibility conditions and 
benefit structure are specified in the contract, as in steel. The Ford 
Motor Company has retained the sole authority to designate the trus- 


_ 1 Krug-Lewis Agreement of May 29, 1946, governing bituminous coal mines 
in Government possession. 

? Agreement relating to insurance and pensions between Bethlehem Steel Co. 
and United Steelworkers of America, October 31, 1949. 
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tee who shall have responsibility for the investment of the pension 
fund, as in the Bethlehem agreement. 

A joint board of administration has been established, consisting 
of three management and three union representatives with authority 
to select an impartial chairman to break deadlocks. In the case of 
Ford, General Motors and Chrysler, there apparently is no require- 
ment for fixed payment of a stipulated number of cents-per-hour as 
a method of funding pensions while the Nash-Kelvinator and Kaiser- 
Frazer plans do provide for such fixed payments. 

Indications are that other producers of automobiles and automo- 
tive parts will accept the Ford-Chrysler-General Motors pattern of 
pension administration. 

After the terms of a pension plan have been agreed upon, the next 
important step is to assure the selection of skilled arbitrators for the 
determination of disputes that will arise under the plan. 

Generally speaking, it would appear that the function of arbitra- 
tion under pension plans will be akin to grievance arbitration. In 
some cases, unresolved questions concerning the basic pension plan 
may be referred to arbitrators, but it seems unlikely that complete 
authority to resolve the plan will be a function of an arbitration 
board. 

The jurisdiction of arbitrators appears generally to be either of 
two types: 1) A board of trustees will be responsible for handling 
pension claims in accordance with methods decided by it and with 
personnel selected by it. 2) In other cases, the arbitrator will be 
limited to hearing grievance appeals on issues specified in the con- 
tract. 

One problem still to be worked out is whether or not the arbitrator 
under the pension program will also function as grievance arbitrator, 
particularly where permanent relationships are established for both 
purposes. It does appear, however, that where there is to be arbi- 
tration of the pension program the same arbitrator will be used in 
other health and welfare programs. 

In none of the major union-management pension agreements is 
there provision for the method of selecting the arbitrator in the event 
of disagreement between the parties. Comments from key manage- 
ment and union officials indicate they expect to use professional arbi- 
trators with experience in grievance arbitration. Exceptions to this 
attitude are to be found in the coal industry and in the automotive 
companies in small communities where an outstanding public-spirited 
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citizen may be used. It does appear, however, that management and 
labor intend to profit from the trial and error experience of other 
types of labor arbitration which have indicated the desirability of 
using experienced arbitrators. Representatives of management and 
labor would also be wise to include provisions for selection of the 
arbitrator through a neutral source. 

It can be anticipated, with the increase in the number of pension 
plans resulting from collective bargaining, that arbitration will be- 
come an important function in their administration. The union in- 
terest in pension plans is so great and the need for orderly resolution 
of difference between management and labor so evident that no other 
conclusion seems justified. 


Laurence J. Ackerman 


First, a caveat! An arbitrator should sharply distinguish between 
the separate domains of collective bargaining and arbitration in the 
pension field. He risks his reputation if he allows himself to be 
drawn into the struggle over the type of plan. The type of plan 
which an employer and the union adopt is the most important deci- 
sion about pensions that they will make. It is a complex field re- 
quiring careful study of each industrial situation. To solve the 
problem requires not one specialist but a team working over a rea- 
sonable length of time and mixing their knowledge with faith and 
prayer. Even after all this study, the alternative is not simple. It 
is a grab bag of possibilities. 

Shall it be a group annuity, a pension trust, a group permanent 
plan? Or shall it be a deposit administration scheme or paid up 
units of group life which can be translated into pensions at retire- 
ment age by utilizing their reserve values for life income? Then 
there is the whole cluster of trusteed plans, four variations of which 
have been used: 1) the outright trust fund vehicle under which all 
contributions and benefits are handled exclusively by the employer, 
employee and trustee; 2) the trust fund with the option to purchase 
deferred or immediate insurance company annuity contract. This 
form is the same as the first except that, as part of the investment 
prerogative, the trustee may invest in insurance company contracts 
to provide part or all of the benefits. 3) the trust fund which re- 
quires an annuity purchase at retirement, unlike the discretion found 
in the previous trust arrangement. The trustee must purchase for 
all retiring employees as they come up an immediate annuity policy 
to carry out the benefit commitments of the plan. The trustee ad- 
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ministers the fund before retirement; the insurance company, after 
retirement. 4) the combination trust fund whereunder part of an 
employee’s benefit is to be provided from the trustee’s accumulation 
and part from a supplementary insurance company contract. Under 
this plan, the age 65 cash value, augmented by the accumulation in 
the trust fund, is convertible into an immediate annuity form. Or 
how about a union-management welfare fund like the miners have? 

Once a plan is adopted there remain many controversial problems. 
Some of these are death benefits, disability benefits, vesting rights, 
eligibility rights, administration overfunding and underfunding. 
Even if we eschew these difficult questions we do not close the door 
to arbitration opportunities. For there will be a host of issues once 
a plan has been inaugurated. Without exhausting all of the contin- 
gencies here are a few areas of potential friction where arbitration 
may serve effectively : 

First, arbitration may be called upon to solve the vexing dilemma, 
should John Jones be retired? Unions press for eliminating the 
element of compulsory retirement in pension plans and substituting 
a flexible retirement age formula. The framework of disagreement 
is found in the probability that during depressions there will be the 
tendency to retire as early as possible and get the steady retirement 
income. In times of full employment and high living costs, retire- 
ment probably will be resisted by the employee. The employer, un- 
fortunately, may have opposing objectives. During depressions, 
when retirements will be accelerated, the employer can least afford 
the costs of early retirement. In the flush period, the employer 
faces the spectre of rapidly mounting costs and looks to labor eff- 
ciency, among other techniques, to cap the upward cost spiral. But 
if the older employee resists retirement, the employer may face loss 
of the efficiency which he desires through the retention of the older 
employee on the payroll. I can visualize interesting excursions into 
geriatrics for the arbitrator as he turns his incisive mind to this 
problem. 

A corollary of this is the disability provision, another prong in the 
union-employee benefit drive. If loosely administered, it could saddle 
the employer with exceedingly high costs. Here the arbitrator will 
have to become orientated to the reliability of medical testimony, and 
there comes the shocking realization of how much medicine is an 
art and how little it is a science. 

A third segment of activity for the arbitrator is in the investment 
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philosophy of trusteed plans. I can envision a number of conflicts: 
what rate of interest shall we aim for? Shall we invest any of the 
funds in the employer’s notes, stocks or bonds? Shall we confine 
the investments to bonds, stocks? What formula shall be applied to 
spacing of maturities, timing of purchases? Personally, I would 
hesitate to operate in this field without some sort of hold-harmless 
agreement. Investment problems confound the investment expert. 
A decision by the arbitrator favoring one philosophy over another 
may bring disaster to the fund. 

A fourth field of dispute for the arbitrator is found in the occa- 
sional manifestation in pension plans that if it is for the best in- 
terests of the employee, he might be given his pension in a discounted 
lump sum instead of the installment benefit. 

A fifth vista for the arbitrator will be the definition of earnings 
for the purpose of determining contributions and benefits. 

A sixth tract of conflict that may require the clearing solvent of 
arbitration lies in the present tendency to negotiate pension plans 
for a period of five years. What happens to the employee who has 
been retired during this period if at the end of the period the plan 
is not renewed or is materially changed? Is there any obligation 
to continue the pension to this individual? In connection with the 
pension agreement, there is the further tendency to write a separate 
collective bargaining contract for the employee benefit phase of the 
labor bargain. Are both instruments—the pension agreement and 
the regular labor contract—part and parcel of the same contract and 
to be interpreted as one contract? 

Finally, in the calculation of employment tenure are vacations, 
leaves of absence, strike time and plant shut-downs counted? 


Sidney A. Wolff 


With the Inland Steel decision® laying down the principle that an 
employer must bargain over pensions, we find more and more collec- 
tive bargaining agreements making provision for such benefits, and 
with Section 302(c) of the Labor-Management Act of 1947 requir- 
ing an “impartial umpire” to break deadlocks which develop over the 
administration of pension and welfare funds, you will agree that new 
vistas lie ahead in labor arbitration. 

When presented with the issue as to whether a plan should be 
established, what principles are to guide the arbitrator? 1) Is a 


° Matter of Inland Steel Co., 77 NLRB 1, 170 F. 2d 247, 336 U. S. 960. 
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company to grant pensions regardless of its financial condition, if 
others in the industry have pension plans? 2) Is a company that is 
already paying a top wage and whose employees enjoy good labor 
conditions to set up a pension plan before the rest of its competitors 
are brought up to its wage scales? 3) Is a company to set up a 
pension plan just because of national trends or patterns along that 
line? 4) What consideration should be given to trends or patterns? 
5) Is a particular concern to be the pioneer in its industry, or is the 
gradual approach to be preferred? 


Once having determined that a pension plan should be adopted, 
then we are faced with the real problems: 1) Should it be wholly 
employer-financed? 2) Should the individual employees retain any 
rights in the fund in the event of a change of employment? 3) 
Should retirement at a certain age be compulsory? 4) In the event 
of death before or after retirement, should benefits be paid to de- 
pendents and, if so, for how long and to what extent? 


There is a host of other questions, for determination of which you 
will welcome expert actuarial advice. There will also be questions 
of tax law, the law of trusts, Securities and Exchange Commission 
regulations, and provisions of the federal social security program 
since most private pension benefits will be integrated with those 
given by the Government. Just mentioning those will give you a 
rough idea of the problems in store in the field of pensions. 

Once a pension plan has been established and is in operation, the 
arbitrator will have several functions to perform. He will be called 
upon to interpret and clarify contractual provisions. For example, 
the plan may require a minimum number of years of “continuous 
service” before benefits are payable. The seemingly unambiguous 
words “continuous service” will cause difficulty. In computing length 
of service shall periods of layoff, leaves of absence and illness be in- 
cluded? If employees were to draw benefits for time purportedly 
worked but for which no financial contribution has been made into 
the fund, the plan, in the long run, may be made economically un- 
sound. That is one of the dangers inherent in these cases; the full 
effect of a decision will not be realized for many years to come. My 
suggestion to those of you who draw these plans is to make your 
definitions so clear that there will be no need for a determination by 
another who, if there is no guide in the contract, might impose his 
own predilections upon the parties. 


The arbitration clause is important in this connection for unless 
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arbitration arrangements are made in the agreement, the parties, in 
case of a deadlock, may find themselves before an umpire appointed 
by the United States court as provided by statute. Now, I per- 
sonally have nothing against court-appointed arbitrators (having 
been so appointed on occasion), but experience has shown that the 
parties prefer the facilities of a tribunal, such as the American Arbi- 
tration Association, where they have a choice in the selection of the 
arbitrator. 

I venture the opinion that another prolific source of controversy 
will be the provision that if an employee is “permanently disabled” 
and has completed a minimum number of years of service, he shall 
be entitled to a pension even though he may not have reached the 
retirement age. What is meant by “permanently disabled”—inability 
to work at the same job, to earn as much as before, to earn any- 
thing? In New York, in the absence of a specific formula in the 
pension plan, it may mean such disability as to prevent the employee 
from engaging in any occupation for compensation as that phrase is 
ordinarily understood. It does not mean that the employee must be 
utterly helpless. 

Another problem which has already presented difficulties is a some- 
what simple clause that benefits should be computed on the basis of 
the employee’s average wage over a stated period. Immediately the 
question arises, are we to include overtime, bonuses or additional 
monies paid under an incentive system? 

Faulty draftsmanship may be costly some day. How much better 
it would be to draw an air-tight plan in the first instance. But no 
matter how carefully drawn, disputes over the interpretation and 
application of provisions in pension plans will arise and then some- 
one must be available to make the necessary determination. Who 
but the labor arbitrator, familiar with labor conditions, familiar with 
the parties, familiar in many instances with the negotiations which 
culminated in the pension contract, is the logical person to whom the 
parties can turn? 

Let us look now at another phase of the subject which will pre- 
sent serious problems. Where payments are made into a pension 
fund, in due course a large amount will have been paid in. What 
is to be done with this money? What principles shall control the 
investment of these funds? The answer is obvious. Since they are 
trust funds, investments may only be made as permitted trustees 
under the law. Improper and improvident investments will subject 
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the trustees to damages for the resultant loss. Also, a too liberal pol- 
icy of paying out benefits may be deemed cause by some disgruntled 
people for a lawsuit charging dereliction of duty. On this point, I 
suggest a provision in the agreement between the union and the com- 
pany indemnifying the neutral trustee as well as the other trustees 
against any claim that might be made against them for their bona fide 
acts as trustees. 

What is the liability of the impartial umpire under a pension plan? 
If his determination is made in the capacity of an arbitrator, then 
he has acted in a judicial capacity and would thus be as immune from 
suit as any judge. However, when he acts as a trustee in the invest- 
ment and disposition of the fund, then I think he is subject to liability 
to the same extent as any trustee.* 


* Ep, Note: See p. 155 for reference to “Functions of the Arbitrator in the 
Administration of Pension Plans” by S. Herbert Unterberger, 1 Labor Law 
Journal 348 (1950). 
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Instruction and Training 


Frances Kellor 


First Vice President, American Arbitration Association 


In the two preceding articles of this series, the need for organized 
education in arbitration and for the establishment of Schools or 
Institutes of Arbitration has been indicated. This final article is 
concerned with how and to whom the subject shall be taught, and 
the necessity for systematic, planned research. 

The training of persons qualified to teach all aspects of arbitration 
is, of course, of primary importance. This is not an entirely unex- 
plored field as the teachers’ colleges of the State of New York have 
given considerable thought to the training of teachers in arbitration. 
They have considered such matters as: 1) How to set forth the 
principles and precepts of arbitration. 2) How to simplify the dif- 
ferent fields of arbitration. 3) How to select subjects and make 
them interesting. 4) How to illustrate the subject. 5)Where to 
find source material, particularly examples and stories of arbitration. 
6) How to have pupils conduct practice arbitrations. 7) How to 
bring arbitration within the home life and understanding of pupils 
and parents. 8) How to emphasize its use in human relations in 
daily life. 9) How to arrange for field work in tribunals where 
arbitration can be seen at work. 

An In-Service Course for Teachers in New York Public Schools 
was also conducted, with a view to introducing arbitration as a sub- 
ject for study in courses on history, economics, social studies and 
other subjects. What was lacking in these experiments was some 
central School or Institute to give a constant inspiration and direction 
to such teaching through the outlining of courses of instruction, pre- 
paration of material and the promotion of such education on the basis 
of the knowledge and experience assembled through these under- 
takings. 

In such a School or Institute, what is now widely scattered source 
material for lectures and courses of instruction would be assembled, 
data on what has been and is being taught would be available and a 
pattern for integrating arbitration into school and college curricula 
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could be developed. 

What are some of the subjects for instruction? It is necessary 
first that students be supplied with a general background of knowl- 
edge about controversy, its origins and development in civilization, 
its constructive and destructive uses, its place in the competitive world 
and in political relations, and its economic and social consequences 
within countries and between nations. Without some clear presenta- 
tion of the impact of controversy upon modern civilization, the reason 
for considering arbitration as an American way of life and as a cor- 
rective of controversy, will not be readily apparent. 

It is also necessary that, as a corollary to the history and develop- 
ment of controversy as an element in civilization, there be a presenta- 
tion of the general history and development of arbitration dealing 
with its early origins, history and philosophy, principles and policies 
as developed in different countries through the centuries and, par- 
ticularly, in the American pattern. 

Following these two backgrounds of introductory knowledge of 
controversy and arbitration, it will become necessary to teach arbi- 
tration in the special fields of its application. These fall into three 
categories: commercial, labor and international. As indicative of 
the subjects to be included in these different categories, the following 
might be considered : 


Commercial. Early history and usage as sources for American 
arbitration; early colonial practice in the United States; separation 
of bar and business ; organization under trade and commercial organ- 
izations; relation to and development of arbitration law; procedures 
and practice; development of systems under trade organizations; 
modern organization and systems. Instruction in the laws and prac- 
tice of foreign countries and in the history of arbitration in each ; the 
practice in international trade; the Western Hemisphere Systems; 
the British Commonwealth and other Systems; and their operation 
under various laws and regulations, customs, and traditions. 


Labor. As labor arbitration has developed along somewhat differ- 
ent lines, the treatment of the subject matter falls into a separate 
category, of which the following are indicative: 1) Early sources 
and development in England. 2) Use in trade union organizations. 
3) The appearance of collective bargaining agreements. 4) Types 
of grievance machinery. 5) Adjustment and settlement of industrial 
disputes. 6) Place of arbitration in other ameliorative processes. 
7) Objections to use of arbitration. 8). Status under arbitration 
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law. 9) Powers and duties of arbitrators. 10) Functions of Impar- 
tial Chairman. 11) Rise of government agencies—local, state and 
national. 12) Functions, policies and procedures of various bodies. 
13) National War Labor Board—powers and duties. 14) Aspects 
of compulsory arbitration. 15) National Labor Relations Board. 
16) Future trends. 17) Current problems. 


International. International arbitration is generally understood to 
include the arbitration of differences between political states and is 
provided for in treaties, conventions, charters, pacts or other inter- 
national agreements. It comprises among others the following sub- 
jects: 1) History of political arbitration. 2) Good offices, media- 
tion and conciliation, inquiry and investigation. 3) International 
arbitration as judicial proceedings. 4) The Permanent Court of 
Arbitration and the Court of International Justice. 5) The Provi- 
sions of the Covenant of the League of Nations. 6) Use of Mixed 
Arbitral Tribunals under the Peace Treaties. 7) Arbitral proceed- 
ings in international bodies. 8) European arbitration systems. 9) 
Hemispheric and regional agreements. 10) Settlement of private 
property claims and of investment claims. 11) The role of the indi- 
vidual as party to international arbitration proceedings. 12) The 
United Nations Charter and agreements concluded under its au- 
thority. 13) Economic arrangements, as the aviation agreements. 
14) Friendship and commercial treaties and other instruments be- 
tween governments. As the Pan American pattern is quite distinc- 
tive, it will doubtless require special consideration, as follows: 1) 
The Pan American Union. 2) Political and judicial methods of 
settlement of controversies. 3) History and application of the Pan 
American Arbitration System. 4) The Inter-American Commercial 
Arbitration Commission, its powers and duties. 5) Practice of inter- 
American commercial arbitration. 6) Western Hemisphere con- 
ferences on foreign trade and arbitration. 7) Trend and develop- 
ment of inter-American arbitration system and its integration in 
foreign trade relations with Latin America. 

In selecting groups to whom arbitration should be taught, the 
obvious place to begin is with the youth of the country—the college 
students, and the undergraduates in law and business schools. 

The present supply of men actively engaged in the many phases 
of arbitration are for the most part men of substance and stature 
in their chosen fields of activity. They cannot be expected to attend 

classes, courses or schools. Their knowledge of the subject must be 
expanded by conferences and less formal methods of instruction, such 
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as practice arbitrations and round table discussions. Night classes 
are also practical and the experiment of the Institute of Arts and 
Sciences of Columbia University, in holding night classes in business 
centers, offers an illustration of the possibilities. 

But it is with the future business and professional men, labor 
leaders, etc. that the most important educational work can be done. 

For example, in fully 80% of all arbitrations, parties are repre- 
sented by lawyers. Many lawyers act as arbitrators and draw arbi- 
tration provisions in contracts. Law schools should certainly teach 
not only the practice of arbitration under arbitration law but its 
theory and practice in tribunals, for almost surely every practicing 
lawyer will encounter arbitration in the course of his subsequent 
activities. He should acquire a knowledge of: 1) Arbitration law 
and practice. 2) The settlement of controversies by mediation and 
conciliation and their differentiation from arbitration. 3) Principles 
of common law and modern statutory law on arbitration. 4) How 
tribunals are set up. 5) How rules of procedure are drawn; what 
they are. 6) The enforcement of arbitration agreements. 7) How 
to prepare and present an arbitration case. 8) The attendance at 
hearings. 9) Hearings in the absence of a party. 10) The presenta- 
tion of evidence. 11) The enforcement of awards. 12) The con- 
testing of awards. 13) Methods of appeal under different arbitration 
laws. 14) Summary and analysis of court decisions on arbitration 
cases. 15) Scope, method and functions of court reviews of arbitra- 
tion procedure. 16) Developments and trend of arbitration law. 
17) Demonstration of hearings with discussion by audience. 

Graduates of business and professional schools will find that thou- 
sands of collective bargaining agreements provide for arbitration 
and thousands of commercial contracts carry arbitration clauses that 
commit their signers to arbitration, not litigation. A lack of basic 
knowledge of the principles and practice of arbitration could be costly, 
for although experience is said to be the best teacher, a faulty decision 
on a question of wage rates may add thousands to the payroll; a 
biased award can create tension and ill will with consequent loss of 
business. 

Engineers, architects, accountants, bankers, credit men, labor-man- 
agement officials, trade association executives—all at some time in 
their careers will have occasion to use arbitration and should be 
grounded in its use and benefit. 

Treaties, agreements, arrangements and other undertakings among 
governments provide for arbitration. So do economic institutions 
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$ set up by governments to facilitate trade, transportation and com- 
| merce. The administration of these agreements and institutions set 
; up under them is becoming increasingly complex. Foreign service 


representatives of the United States are called upon to settle disputes 
and to proceed under these agreements. It is intelligent to process 
government officials in these duties, for they are called upon not 
only to execute but to draft such agreements and it is important 
that they know about arbitration in America and in other countries. 

Supplementing courses of instruction in Schools or Institutes, there 
should be constant and well-organized research on the history and 
philosophy of arbitration, various aspects of all fields of controversy, 
and current arbitration problems, so that the basic literature may be 
expanded and progressive ideas stimulated. In this way certain 
standards will be evolved as guides for teaching and existing mis- 
conceptions, errors or doubts can be resolved by authentic data and 
currently reported information. The Standards for Commercial 
Arbitration and the Code of Ethics for Labor Arbitration, which 
have been subject to the scrutiny of a group of more than 100 
persons actively interested in arbitration and in teaching, offer illus- 
trations of the thoroughness to which certain aspects of arbitration 
are now being made the subject of research. 

Above all, research needs to be applied to the subject of teaching 
arbitration and to supplying standard source material for the use of 
teachers. 

Peace in the world of tomorrow may well depend upon the thought 
we give today to teaching arbitration to the youth of our world as 
a method of settling differences and possibly even as an alternative 
to war. 








“World Peace Through World Trade” 


“For distinguished service in the advancement of world peace 
through world trade and arbitration as an American way of life,” 
is the inscription on the gold medal presented, as the first interna- 
tional award of the American Arbitration Association, to Thomas J. 
Watson at a dinner given in his honor on May 16, 1950. Leaders 
in every field of American life as well as foreign dignitaries came to 
pay homage to Mr. Watson. Among them were such distinguished 
personages as His Eminence, Francis Cardinal Spellman, General 
Dwight D. Eisenhower, Dr. Ralph C. Hutchison, Hon. Spruille 
Braden, Hon. Bernard M. Baruch, Willis H. Booth, Frederick 
Brown, Consul General J. B. de Berenguer-Cesar of Brazil, H. L. 
Derby, Hon. James A. Farley, Hon. James W. Gerard, Sylvan 
Gotshal, Hon. Sven Grafstrom of Sweden, Hon. Richard C. Patter- 
son, Jr., George H. Sibley and Dr. James T. Shotwell. 

Although the 450 guests joined together to express the high esteem 
in which they held Mr. Watson, their tribute was not merely to his 
contributions to business, science and progress in daily living, great 
as they have been. It took rather, the far-reaching form of endorse- 
ment of his principles, ideals and endeavors, and an expression of 
hope for their continued success. 

After the invocation by Cardinal Spellman, toastmaster Spruille 
Braden introduced Dr. Ralph C. Hutchison, President of Lafayette 
College, who said, in part: ‘We here in the American Arbitration 
Association and as friends of the noble internationalism of Mr. Wat- 
son are enthusiasic for world trade; we are desperate believers in 
world peace ; we are adherents to the most effective means of settling 
disputes and differences of opinion. . . . But peace is not economic; 
it is essentially spiritual and cannot be attained by anything secular. 
It cannot be accomplished by world trade in itself, world trade which 
is pure business, which is economic competition, naked and un- 
ashamed. . . . 

“I can say this here at a dinner honoring Mr. Watson because as 
I work shoulder to shoulder with him in education, I know that he 
believes and exemplifies this ideal... . Business, education, politics— 
and world trade—must sanctify themselves, and so, carrying a 
spiritual mission, they can bring peace.” 

General Eisenhower carried this idea further: “I agree that we 
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cannot through world trade, unless it is based upon an ethic, do any- 
thing toward promoting peace, but I submit also that the man who 
is in the marts of trade cannot of himself be an evangelist. . . . The 
export of understanding and sympathy and moral rectitude has got 
to come from all of us. We are the exporters of American ideals 
... purposes . . . justice and fairness. .. . We must be the ones that 
make certain that the products that flow out of the United States 
into all parts of the world are accompanied by a great readiness to 
understand people, to believe that they possess noble qualities just 
as do we, that they will attempt to conquer their ignoble qualities in 
the great hope that all men may live together peacefully and fruit- 
fully for all.” 


In presenting the award Mr. Braden declared that during the past 
eleven years, the Inter-American Commercial Arbitration Commis- 
sion “has prospered under the wise and devoted chairmanship of 
Thomas J. Watson. Thanks to his sponsorship, the Canadian-Ameri- 
can Commercial Arbitration Commission likewise has become strong 
and effective.” Moreover, on the basis of the successful experience 
of those organizations in settling hundreds of disputes in the Amer- 
icas, arrangements through normal business channels for commercial 
arbitration either have been concluded or are in the process of 
negotiation with many other nations throughout the world. 


“The growth of this splendid undertaking would have been far 
more difficult,” continued Mr. Braden, “had it not been for the 
guidance, inspiration and support of Thomas J. Watson. In this, 
as in all his pursuits, he has been worthy of his trust as a business 
leader ; he has fulfilled his responsibilities as a citizen. By his ardor, 
diligence and persistence in the cause of international commercial 
arbitration, he has labored effectively to make peace between men 
and between nations.” 


In accepting the award, Mr. Watson said, “I would be very un- 
grateful . . . if I did not share it with all the people . . . who have 
been associated with me in all types of international work.” He also 
said, in part: “Today we are depending on arbitration to a greater 
extent than ever before. .. . The road to peace must be paved with 
fairness, justice and consideration to all. . . . 


“T cannot find words adequately to express my deep appreciation 
for the honor conferred upon me by arranging for this dinner and 
presenting me with this medal. . . . I will do my best to measure up 
to the confidence that you have in me.” 








Commercial Arbitration As An Economic Way 
to International Cooperation 


George H. Sibley 


Vice President and General Attorney, E. R. Squibb & Sons, 
New York. 


World-wide efforts to promote international amity among good 
citizens encounter many difficulties in the field of international trade 
where barriers to the free flow of capital and goods seem too fre- 
quently to be building animosities in many countries. Among the 
impediments to international economic cooperation are unsettled con- 
troversies which arise out of current transactions between business- 
men of different countries or out of trade relations between govern- 
ment-controlled corporations and foreign traders. Such controversies 
may endanger the development of sound and friendly economic rela- 
tions between countries and can and should be eliminated as early 
as possible. For that purpose, the increased use of commercial arbi- 
tration has been rightly advocated in many international conferences. 

The Charter of the (forthcoming) International Trade Organiza- 
tion, as agreed upon in Havana, Cuba, on March 30, 1948, by 54 
countries, provides in Article 72 that the International Trade Organi- 
zation shall have as one of its functions “to undertake studies, and, 
having due regard to the objectives of this Charter and the constitu- 
tional and legal interests of Members, make recommendations, and 
promote bilateral or multilateral agreements concerning measures 
designed . . . to facilitate commercial arbitration.” 

The Congress of the International Chamber of Commerce, held in 
Quebec, Canada, in June 1949, favored the increased use of com- 
mercial arbitration throughout the world as a means “to cut through 
red tape” and to further the expansion of international trade.t_ More 
recently, in April 1950, the Inter-American Council of Commerce 
and Production at its meeting in Santos, Brazil, recommended to 
support any effort by commercial organizations and the legal profes- 
sion for the enactment of legislation which would facilitate the in- 
creased use of commercial arbitration in the settlement of Inter- 

1World Trade, Vol. IX, No. 3, p. 43 (1949). 
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American trade controversies. 


Differences of opinion on the performance of trade contracts and’ 
upon the application of legal provisions to international transactions 
have long disturbed good relations and made obvious the need for 
early settlement of such controversies. Associations of members of 
the Bar have therefore more recently recommended that the facilities 
of international commercial arbitration be made more often available. 
Thus, the American Bar Association passed a resolution in Seattle, 
Washington, in September 1948.? 


“That the American Bar Association, with a view to extend- 
ing the rule of law in the international community directly to 
individuals, advocates the intensive development and wide- 
spread use of commercial arbitration for the direct settlement 
of disputes between individuals of diverse nationalities and 
between individuals and foreign states in matters involving 
international commerce, transport and communications.” 


Similarly, the Inter-American Bar Association, at its Congress in 
Detroit, Michigan, in May 1949, in recommending “an increased 
development and use of commercial arbitration for the settlement of 
disputes arising out of Inter-American trade,” resolved “that the 
machinery of commercial arbitration within the Western Hemisphere 
should also be used for disputes between individuals and foreign 
governments in matters in which those governments participate di- 
rectly or through their agencies, and corporations in international 
trade,” and further recommended to the governments of the Western 
Hemisphere “the study and preparation of international agreements 
on commercial arbitration.”* 


A similar resolution is to be submitted by the American Branch of 
the International Law Association for consideration at its forth- 
coming Congress in Copenhagen, Denmark. It may also be ap- 
propriate to recommend that the International Bar Association pass 
a resolution for which the following draft may be considered: 


“RESOLVED THAT the International Bar Association recom- 
mend the increased use of arbitration facilities and services 
which are available for the settlement of international trade 
disputes.” 


2See for further references Carlston, “The American Bar Association and 
International Arbitration,” Arbitration Journal (N.S.) Vol. 5, p. 34 (1950). 
3 Arbitration Journal (N.S.) Vol. 4, p. 110 (1949). 
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International economic cooperation cannot be furthered through 
resolutions alone. They require more practical steps. Fortunately 
enough, we are not called upon to break ground. There are already 
in existence in many countries institutions and machinery which can 
be used to promote effectively the expansion of international trade 
through arbitration. 

In this field of settlement of controversies incident to international 
trade, nationalistic trends which prevail in most countries have to be 
taken into account. They have to be recognized in the organization 
of international economic cooperation. They should not be ignored 
since they are related closely to national institutions and to the social 
and cultural background of the respective countries. 

Fortunately, the long experience of the British system of interna- 
tional commercial arbitration and the many facilities that system 
offers make it possible to provide for the mutual use of those services 
by other countries. The United States of America and its principal 
arbitration organizations have profited by the long experience of 
British commercial arbitration, both in the introduction of modern 
arbitration laws and the practice of arbitration procedures. The first 
modern arbitration law of the United States, namely that of the 
State of New York passed in 1920 (since then repeatedly amended 
to meet changing conditions), conformed to the pattern of the British 
Statute of 1889. The New York Statute was the model not only for 
the Federal Arbitration Act of 1925, but also for modern arbitration 
statutes of 14 others of the United States of America. Provision is 
made therein for the specific enforcement of agreements to settle by 
arbitration controversies thereafter arising out of commercial con- 
tracts. 

To promote international economic cooperation through the in- 
creased use of arbitration, there is no need to create new machinery. 
The existing systems within the British Empire and within the 
Western Hemisphere and the facilities maintained by the Interna- 
tional Chamber of Commerce make it possible to use these services 
to the mutual satisfaction of traders in numerous countries. Such 
mutual use of arbitration facilities was the basis for an agreement 
of the International Chamber of Commerce with the American Arbi- 
tration Association, entered into in 1939 and renewed in 1946, and 
later also with the Inter-American Commercial Arbitration Commis- 
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sion, whereby the facilities of these organizations may be mutually 
used by parties who refer in their contracts to joint arbitration 
clauses. 


Of greater importance should prove to be the use of bilateral 
agreements as they are in existence between the British and the 
American systems. British organizations of long experience in inter- 
national commercial arbitration, such as the London Court of Arbi- 
tration and the Manchester Chamber of Commerce, have entered 
into agreements with the American Arbitration Association whereby 
a joint clause for the use of existing facilities both in Great Britain 
and in the United States was recommended for inclusion in contracts 
between nationals of the two countries. It is interesting to note that 
under the agreement with the London Court of Arbitration, should 
the parties fail to agree upon the place where the arbitration is to be 
held, an agency not connected with either arbitral body, the Inter- 
national Law Association in London, will determine the place of 
arbitration.* 


Following this latter agreement between the London Court of 
Arbitration and the American Arbitration Association of 1947, the 
Eleventh Congress of the Federation of Chambers of Commerce of 
the British Empire, held in Johannesburg in September 1948, recom- 
mended that other Commonwealth Chambers which have arbitration 
tribunals should consider similar clauses in contracts between their 
nationals and American traders.® 


Pursuant to that recommendation, both the Associated Chambers 
of Commerce of Australia in Canberra and the American Arbitra- 
tion Association have approved a similar clause for use in Australian- 
American trade contracts whereby the mutual facilities may be 
used.® 


‘Text of clause: “Any controversy or claim arising out of or relating to 
this contract or breach thereof shall be settled by arbitration. If the arbitra- 
tion is held in England it shall be conducted under the Rules of the London 
Court of Arbitration and the construction, validity and performance of the 
contract shall be governed by the law of England. If the arbitration is held 
in the United States, it shall be conducted under the Rules of the American 
Arbitration Association. Judgment upon the award rendered may be entered 
in any court having jurisdiction thereof. In the event that the parties have 
not designated the locale of the arbitration and are unable to agree thereon, 
either party may apply to the International Law Association in London to 
decide the locale and its decision shall be accepted by the parties thereto.” 

5 Report of the XIth Congress, p. 43 (1948). 

* Text of clause: “Any dispute or claim arising out of or relating to this 
contract or any breach thereof shall be settled by arbitration. If the arbitra- 
tion is held in the State of Canberra the construction validity and perform- 
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It is to be hoped that bilateral agreements between the leading 
arbitration organizations of the world will faciliate the use of the 
available machinery for the settlement of international trade disputes. 
Thereby commercial arbitration should become an important means 
of furthering international economic cooperation. And to such an 
objective, members of the International Bar Association, Counselors 
at Law, and good men of professional standing may well serve their 
own nations and international comity by lending their best efforts. 


(Footnote 6 continued) 


ance of this contract shall be governed by the law of the said State and any 
such dispute or claim shall be submitted to the Arbitration of the Associated 
Chambers of Commerce of Australia under and in accordance with the Rules 
for Commercial Arbitration within the British Empire with minor alterations 
to suit Australian conditions as approved and adopted by the Chambers of 
Commerce in Adelaide, Brisbane, Hobart, Melbourne, Perth and Sydney, and 
confirmed by the Associated Chambers of Commerce of the Commonwealth 
of Australia. If the arbitration is held in the United States of America it 
shall be conducted under the Rules of the American Arbitration Association. 
In the event that the parties have not designated the locale of the arbitration 
and are unable to agree thereon, either party may apply to the International 
Law Association in London to decide the locale and its decision shall be 
accepted by the parties thereto.” 
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Arbitration Cases in International Trade 


Sixty-five minutes of arbitration settled the complications aris- 
ing out of a shipwreck and bankruptcy proceedings. A New York 
concern shipped a load of cotton goods to a Buenos Aires importer. 
Under the contract, the purchaser was responsible for the marine 
insurance, and the seller protected his interest in the sale with credit 
insurance. The liner carrying the goods was wrecked off the coast 
of Brazil, but while it had been en route, the Buenos Aires importer 
went into bankruptcy. Accordingly, after the wreck, the marine in- 
surance claim became part of the estate handled by the receivers for 
the bankrupt importer. The New York concern claimed payment 
from the credit insurance company on the ground that the purchaser 
had become incapable of making payment because of its bankruptcy. 
The credit insurance company declared that the loss was not a direct 
result of the bankruptcy, since title to the merchandise had not passed 
to the purchaser, but that the loss was due to the shipwreck. There- 
fore, said the credit insurance company, the New York exporter had 
a claim against the receivers in bankruptcy for the marine insurance. 
Faced with the prospect of two law suits—one against the credit in- 
surance company and another against the receivers in Buenos Aires 
—the New York firm initiated arbitration proceedings. After a brief 
hearing, the arbitrator awarded the New York firm the amount of 
its claim against the credit insurance company, but directed that it 
assign the credit insurance company all its rights to the marine in- 
surance. 


Is the delivery of better quality merchandise than that ordered 
a ground for complaint? It was, and properly so, to a paper pie 
plate manufacturer who received a large shipment of pulp board 
from a Scandinavian shipper. Upon examination, the board proved 
thicker than that usually delivered and the manufacturer had to 
reset his machines and arrange for the manufacture and delivery of 
larger shipping containers. He therefore demanded compensation 
for the expenses incurred, plus damages for the resulting delay in 
meeting orders. The matter was referred to arbitration under the 
clause embodied in the import agreement. While the arbitrators 
were deliberating after having received the evidence, the salesman for 
the supplier suggested to the manufacturer that he had better place 
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his order for another shipload of pulp board or he would run out 
of stock before another shipment could arrive from Northern 
Europe. The manufacturer suggested that the salesman was pre- 
sumptuous for trying to solicit his business under those circum- 
stances. However, after some exchange of facetious remarks, a sale 
was concluded with the proviso that if the thicker board was again 
delivered, the manufacturer would be reimbursed for his extra ex- 
penses. 


Sleeping two in a bed and traveling on unheated buses which 
gave off fumes and leaked badly were more than could be expected 
from members of an accomplished French orchestra on tour in the 
United States. It was true that they had promised to give “proper, 
complete and artistic performances,” and when their managing agent 
in this country submitted a claim to arbitration for expenses incurred 
which allegedly should have been covered by the booking agent, the 
latter counterclaimed for breach of that contract. It was disclosed 
that in the course of the nation-wide tour, the orchestra had staged 
a strike: the musicians refused to sleep two in a bed, the accommo- 
dations furnished by the booking agent, and the next day refused to 
perform the scheduled concert. The booking agent alleged that it 
and its local impresarios had suffered financial losses at many of the 
subsequent concerts as a direct result of that cancellation and its 
attendant unfavorable publicity. In response to the counterclaim, the 
orchestra’s internationally famous conductor testified that the musi- 
cians had performed “magnificently” throughout the tour in the face 
of “unbearable” conditions which were laid at the feet of the book- 
ing agent. Having full regard for the artists’ commandment, “The 
show must go on ” the arbitrators upheld that part of the claim for 
expenses for which they deemed the booking agent was unequivocally 
liable and returned the musicians, their managing agent and their 
booking agent—friends once again—to the arms of their waiting 
public. 


Loss occasioned by delay in payment and intervening devalua- 
tion of currency had to be borne by the Iranian shipper, who 
was responsible for the delay. The New York importer allegedly 
failed to make prompt payment as provided in the contract. A de- 
valuation of the Iranian currency, in which payment was to be made, 
coupled with the alleged late remittance, resulted in a loss to the 
Iranian claimant. In the course of the hearing, the New York im- 
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porter admitted having delayed payment, but declared that the delay 
was caused by the shipper who had committed several serious errors 
in transmitting the shipment documents. The arbitrators disallowed 
the claim, holding that since the shipper was responsible for the 
delay, he must be the one to suffer the consequences. 


“Good value” was held too subjective a criteria for sustaining 
a claim. An Australian shipper contracted to sell to a New York 
fur importer 1,600 raw Australian opossum skins. The quality of 
the skins was set forth in the course of a telephone call, a cable and 
letter exchanges, and although a table showing the assortment was 
sent to the New York purchaser, no written sales contract was exe- 
cuted. When the goods arrived in New York, the purchaser de- 
clared they did not fit the shipper’s description and did not repre- 
sent a “good value” for the price paid. He instituted arbitration, 
with the seller participating via mail and on the evidence of the 
skins. After inspecting each of the 1,600 skins and finding them in 
accord with specifications, the arbitrators found in favor of the Aus- 
tralian shipper. In doing so, they refused to pass on the question 
of “good value” since they found that in the fur trade “good value” 
was a subjective matter; what may be good value to one might be 
poor value to another. 


When the question of agency did not arise in the course of a 
transaction, the parties were deemed principals who acted solely on 
their own behalf. Fireworks were sold by the manufacturer, who 
made an allowance for quality inferior to that specified in the con- 
tract, to a chemical corporation. A dealer alleged that it purchased 
the shipment from the manufacturer through the chemical corpora- 
tion, who was acting as its agent. As such, the dealer contended 
that the chemical corporation was without authority to negotiate any 
type of settlement with the manufacturer, and filed a claim to cover 
losses resulting from the inferior quality. The manufacturer con- 
tended that the fireworks were sold directly to the chemical corpora- 
tion. There having been no mention made of an agency relationship, 
the arbitrators disallowed the dealer’s claim, holding that he was not 
a party to the sales contract. 








Highlights of American Arbitration Association 
Activity 


Chilean Supreme Court Justice Franklin Quezada Rogers was 
awarded the Inter-American Commercial Arbitration Commission’s 
annual gold medal for distinguished service to arbitration at a dinner 
given in his honor. Recognition was made of Mr. Quezada’s work 
in helping to avert an impending labor crisis in mines vital to Chilean 
economy and in substantially clarifying legal aspects of labor arbitra- 
tion in Chile. 


Establishment of a system of arbitration by the Swedish 
Chamber of Commerce to settle amicably all differences arising 
between firms engaged in Swedish-American trade was urged in an 
address before that body by President of the Association, Spruille 
Braden. 


The Arbitration Law Committee of the American Arbitration 
Association was reconstituted and held its first meeting on April 26, 
1950, under the chairmanship of John G. Jackson. Among the policy 
questions discussed was what action should be taken with regard to 
securing the adoption of a modern uniform arbitration statute pat- 
terned along the lines of the New York State Arbitration Law. A 
sub-committee consisting of prominent lawyers representing different 
areas of the country was appointed to study the problem and to report 
back its findings. Questions of arbitration procedure which the 
Committee considered included a) power of the arbitrator to deter- 
mine the arbitrability of issues, b) granting of interim awards and 
injunctive relief, and c) when should an arbitrator interpret or 
explain his award or opinion and to what extent should opinions 
accompany awards. 


A practice arbitration was presented by the Association of the 
Bar of the City of New York with the cooperation of the American 
Arbitration Association, of a dispute over payment in dollars under 
a contract executed before devaluation of the British pound but 
performed afterwards. Leading members of the Bar and old friends 
of arbitration participated, among them Harrison Tweed, Chester 
R. Dewey, Manfred W. Stanfield, Vincent J. Malone and J. Alvin 
Van Bergh. The audience rendered its own award, concurring with 
the unanimous opinion of the board of arbitrators. 
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The Case of the Delayed Poultry, a practice arbitration of a 
dispute between a delivery man, his union and his ex-employer, was 
given at a Sales Executive Club luncheon. David L. Cole acted as 
arbitrator and Sidney E. Cohen and Burton A. Zorn acted as counsel 
for the union and for the employer respectively—all under the watch- 
ful eye of master of ceremonies Spruille Braden. 


Labor Arbitration Conference at Yale Law School offered panels 
on the purpose, use and precedent value of opinions accompanying 
awards; pension plan arbitration; and such other problems as selec- 
tion and expendability of arbitrators and preparation and presentation 
of cases. Sponsored jointly by the Labor-Management Center of 
Yale and the American Arbitration Association, the Conference was 
arranged with the cooperation of the National Academy of Arbi- 
trators, the Federal Mediation and Conciliation Service, and the Con- 
necticut, New Jersey and New York State Boards of Mediation. 
(For more information about the Conference, see page 82.) 


The Editorial Board of the Arbitration Journal was enlarged and 
met to discuss various problems of content, circulation and format 
on April 19, 1950. A list of its present membership appears on the 
inside front cover. Those who were able to be present participated 
vigorously in discussions, bringing to the Journal broad areas of 
viewpoints and experience. Another way in which the Journal is 
broadening its perspective is through consulting editors abroad, 
prominent exponents of arbitration who keep Journal readers in- 
formed about developments in foreign countries and who help inform 
their countrymen about arbitration in other parts of the world. 


Friends, officers and staff members of the American Arbitration 
Association continue to address classes in schools of higher education, 
and commercial and labor-management groups. Some examples of 
such activity in the recent past include a lecture on commercial 
arbitration delivered at the Practicing Law Institute by John K. 
Watson, Vice-Chairman of the Association’s Arbitration Law Com- 
mittee ; and addresses, courses and practice arbitrations at such places 
as Rutgers University, the Wharton School, Washington University 
Law School, Rotary clubs, the New York University Annual Labor 
Conference, the Society for the Advancement of Management, Kansas 
State College, Stevens Institute of Technology, the School of Real 
Estate Board Administration (Chicago) and the New York State 
Society of Professional Engineers. 
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New Surveys of Arbitration. Do you know the facts about 
arbitration today? —about when, how and by whom it is used? 
—about how arbitration affects commercial and labor-management 
relations? —about facilities and services available? The American 
Arbitration Association has undertaken a nation-wide survey in 
search of such data, and to determine whither arbitration is bound. 

In 1927, the Association published a Year Book on Commercial 
Arbitration, describing the activities of some 500 organizations. Not 
since that time has a national study been made of commercial arbi- 
tration facilities and services in the United States. What has hap- 
pened in the quarter century? Has the practice of arbitration grown 
and become more important? In what areas of the country, in what 
industries, and in what foreign trade groups? 

Although the Voluntary Labor Arbitration Tribunal was estab- 
lished in 1933, no census has been taken since then of the rapidly 
growing organizations interested in labor arbitration, of the increasing 
activities of labor arbitrators, or of the expanded facilities of govern- 
ment agencies. In what industries has the growth of labor arbitra- 
tion been most prevalent? How many and what kinds of disputes 
are settled each year? Who settles them and by what methods? 
How is labor arbitration being advanced through education, research, 
discussion ? 

These are just some of the questions that prompted the conduct 
of the surveys. How comprehensively they are answered depends 
largely on the cooperation of arbitration friends and users. The 
Association will welcome any suggestions or information which will 
help it to present in 1951 a complete and impartial statement of fact 
and policy concerning commercial and labor arbitration in the United 
States. 








Grievance Arbitration Under Collective Agreements* 


John A. Lapp 
Author and Labor Arbitrator 


In its simplest form, arbitration under collective agreements is the 
determination of an issue between the parties by an impartial arbi- 
trator. While not essential, practically all of the grievance arbitra- 
tions taking place today are held under the terms of collective bar- 
gaining contracts, from which the arbitration process derives its 
validity and sanctions. Most labor contracts extend arbitration to 
all grievances, complaints or disputes arising either from the terms 
of the written document or otherwise. Some contracts limit arbitra- 
tion to interpretations while others exclude specified subjects from 
arbitration. Two of the obvious exclusions in all contracts are that 
the terms of the contract cannot be altered by an arbitration award, 


and that an award cannot violate a law or take away a right under 
a law. 


Arbitration Principles 


Arbitration is a final act; there is no appeal. The parties by agree- 
ment place a dispute in the hands of an arbitration tribunal for final 
disposition. It is a judicial process and must be so considered by 
those who make the final decision. This does not mean that an arbi- 
tration must be accompanied by the legalisms of a judicial trial. 
Court procedures are not followed and rules of evidence do not pre- 
vail. On the other hand certain fundamental judicial precepts must 
be followed. The decision must not go beyond the issue or issues 
presented. It must be in accord with the facts. It must not violate 
the collective agreement. It cannot add to or subtract from the com- 
pact between the parties. It must be rendered in accord with what- 
ever procedures are laid down by the collective contract. It must 
not violate any federal, state or local law. 


Origin and Conduct of a Case 


A dispute occurs. The aggrieved employee presents his complaint 
to his foreman who may adjust the matter. If not adjusted the em- 


*Extracts from a lecture delivered at a Columbia University seminar on 
labor relations, December 1, 1949. 
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ployee or the union may appeal to the next higher authority, then 
to the next and finally to arbitration. When the case comes here 
it is a formal matter. As a rule, the issue is clearly defined by the 
time it reaches arbitration. If not, the first duty of an arbitrator 
is to secure a stipulation, for obviously, an arbitration cannot pro- 
ceed until there is a meeting of minds on the exact issues to be de- 
cided. The case is then heard in a manner as informal as possible 
but with due regard for the definite purpose of putting the facts 
clearly on the record. The parties must be expected to present their 
respective cases but often the inadequacy of presentation requires 
that the arbitrator enter into the questioning in order to develop the 
facts of the case. The greatest care must be exercised in such ques- 
tioning to avoid the pitfalls of suspicion into which an arbitrator 
may be easily plunged. The arbitrator must be extremely circum- 
spect in his questions lest he be accused of partisanship. This, of 
course, does not apply where the parties are harmonious in their 
mutual relationships. 


Interpretation of an Agreement 


Arbitration under a collective contract is seen in its most perfect 
outline in construing the meaning of disputed words and phrases 
used in a contract. Here we have a parallel to court procedures. 
The labor agreement is written as a definition of the rights of both 
parties signatory to it. It is written for a fixed period or until 
changed by mutual agreement. Words and phrases may carry dif- 
ferent meanings to the parties; clumsy combinations of words may 
destroy clarity; omission of vital exceptions may make a contract 
onerous or unworkable. 

When a dispute arises over the meaning of an important provi- 
sion in a labor contract, arbitration is almost the only solution. It 
is not uncommon for such disputes to involve thousands and even 
millions of dollars. Certain such disputes in the railroad industry 
coming before the National Railroad Adjustment Board have, in 
their ultimate application under similar contracts, amounted to tens 
of millions of dollars. 

Disputes over interpretation range from minor ones arising out 
of stubbornness up to matters of supreme interest to one or both of 
the parties. The minor matters predominate in numbers but the 
few serious ones predominate in total amounts involved. 

When the issue “what does the contract mean?” is placed in arbi- 
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tration, many problems must be faced. The words by themselves 
may seem clear if taken in their strict dictionary sense but the par- 
ties may never have intended that meaning, nor applied the words 
that way. Practical men working with an agreement for years arrive 
at their own understanding of its meaning and apply it until some 
legalistic mind questions the meaning. What is an arbitrator to do 
in such a case? An arbitrator must face the fact that labor con- 
tracts are not to be construed exactly as private property contracts 
are construed. These contracts have been hammered out on the 
anvil of experience in words and phrases understood by the prac- 
tical men of industry, but not always in the language of the courts. 
Words and phrases come to have an accepted meaning through usage 
or acquiescence and attempts to square them with their legal inter- 
pretation are bound to be difficult if not impossible. At the same 
time it must be noted that many of the newer labor contracts have 
been written by lawyers and follow more closely the legalisms of 
contract law. This very fact, however, often makes realistic inter- 
pretations more difficult. 

There is, of course, little opportunity for an arbitrator to make a 
compromise decision when he is construing the meaning of a con- 
tract. He cannot make fantastic interpretations. He must square 
his decision with the legal and practical meaning of the words. He 
must forecast the result. It is possible that an interpretation may 
upset both parties. I have in mind a decision, unrealistically arrived 
at, which would have ruined the union and seriously handicapped 
the company if put into effect. The company and the union simply 
forgot about the decision and went back to the pre-arbitration status. 
In that case some explanatory mediation could have been used profit- 
ably. The arbitrator could have explained to the parties what the 
effect would be if the words of the agreement were adhered to and 
could have placed the matter back in their hands to work out a 
solution. 


Seniority Disputes 


Almost all labor contracts now provide for seniority on some basis. 
Most of these contracts were written during the rising tides of em- 
ployment and have not yet been put to the severe tests of layoffs. 
Almost all of the existing labor contracts provide that disputes over 
seniority shall be handled through the grievance machinery, includ- 
ing arbitration. Here arbitration is put to a severe test for here the 
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decisions must be very precise and within the limitations of law as 
well as contract. Here will be found little opportunity for media- 
tion either before or during arbitration. 


Seniority rights, during the term for which a labor contract is 
written, are property rights. These rights cannot be abridged or 
taken away without due process of law. They cannot be abridged 
or taken away by agreement of the parties any more than they can 
be abridged or taken away by an arbitrator. They may be altered or 
abolished at the end of a contract period but not during the life of 
the contract insofar as accrued rights are affected adversely. 


Some of the factual seniority questions that may come to arbitra- 
tion are: the date of employment, has employment been continuous, 
was time lost by transfers, did the worker return as required after a 
leave of absence and was he employed elsewhere while on leave, was 
the worker ever discharged, did he ever quit his job or absent himself 
contrary to the requirements of the contract. These are questions 
which must be determined with absolute precision. Upon these facts 
may depend a worker’s right to a job and also other workers on the 
seniority list to their jobs. If a wrong answer is made as to the 
date of employment and a worker is thereby laid off, he is entitled 
to have the matter judicially determined. While the courts have not 
yet been appealed to very widely, it is inevitable that they will assume 
that property rights in seniority are within their province. One 
simple fact is that no compromises can be made without the consent 
of the workers adversely affected. Mediators as well as arbitrators 
must be made aware of this fact along with employers, unions and 
employees. It does not matter that the contract may provide that 
arbitration shall be final and binding. One type of case where it 
cannot be made binding is that against the property right in seniority. 

Another set of questions very baffling to decide arises out of such 
phrases as “ability to perform the work,” “physical fitness,” “rela- 
tive ability,” “skill, ability or physical fitness,” “efficiency.” Some- 
times there are combinations of such phrases. Thus, when “knowl- 
edge, training, ability, skill, adaptability, efficiency and physical fit- 
ness” are relatively equal “length of continuous service shall govern.” 
Obviously this is a morass from which no accurate judgment can 
emerge. Probably an award governed by these phrases could never 
be successfully appealed to a judicial tribunal, but at best it would 
be an arbitrary award. 
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Discharge and Discipline 


Almost all labor contracts provide that employees may be dis- 
charged “for cause” or “for good cause” or “good and sufficient 
cause.” These phrases mean essentially the same thing. The “cause” 
must always be “good and sufficient.” The meaning of these phrases 
is that men cannot be dismissed from their jobs for arbitrary reasons 
but the justice of a discharge may be appealed to arbitration. Here 
is an extensive field for arbitration and one requiring a high degree 
of equitable handling. 

An arbitration of a discharge case is in a real sense a judicial 
proceeding, not unlike the trial of a man for a misdemeanor. Was 
he guilty of the charge? Is the offense one for which he could be 
discharged under the contract? Is the “cause” sufficient? Were 
there any extenuating circumstances? The facts either prove or fail 
to answer these charges. An arbitrator must view the case just as 
a judge would view the case before him of a man accused of a civil 
misdemeanor. Discharge is a severe penalty. An employee loses 
his job: and his valuable seniority; a stamp of incompetence or other 
undesirable characteristic is placed upon a discharged employee in the 
eyes of other employers; discharge often places an employee on the 
equivalent of a blacklist. The monetary loss to an employee of long 
standing may be a huge one when the value of his seniority is con- 
sidered. The highest degree of equity is required in deciding dis- 
charge cases. 


The Role of the Government 


Apart from the railroad cases, the Government plays no role in 
grievance arbitration unless requested to appoint arbitrators or fur- 
nish panels from which a choice may be made. Government mediators 
may help to formulate grievance procedures in contract making and 
on some occasions may mediate to the end that arbitration, when not 
required by the contract, may be accepted. This is as it should be. 
The process should be free from compulsion by public authority 
beyond complying with joint requests for help. 

In railroad cases, Federal law has formulated the procedures and 
set up a semi-public Board, the National Railroad Adjustment Board, 
to adjust disputes between carriers and employees. Cases come to 
the Board on appeal and may be settled by the partisan representa- 
tives without the aid of a referee. Failure to adjust a claim results 
in the choice of a referee either by the partisan members of a division 
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board or by the National Mediation Board. This procedure has an 
element of compulsion in it but it is not compulsory arbitration, for 
a case may be withdrawn at any time, even after the referee has been 
appointed. It offers a way to settle disputes and grievances, but it 
does not require arbitration. 

Disputes under contracts on the airlines are handled in similar 
fashion, but here reliance is placed on system adjustment boards 
instead of a central regional or national board. Enforcement of 
awards is also provided for in a semi-compulsory way but there are 
no effective enforcement sanctions. 


Compulsory Arbitration of Grievances 


The question is naturally uppermost, what about legal compulsion 
in the adjustment of claims and grievances? Why not compel the 
inclusion of grievance procedures in labor contracts and enforce their 
use? Why not enforce the awards by legal means? Some may ask, 
why not have a system of labor courts to which cases may be taken 
or appeals made? 

The answer is that the present system is working well and can be 
made to work better if given a chance. Compulsion should come 
only as a last resort and we are scarcely through the first resort. 
Those industries which deal with well organized unions have made 
a signal success with voluntary arbitration of grievances. Unions 
and employers are learning rapidly and putting what they have 
learned into practice. There is no need for Governmental compul- 
sion at this time. The Government should encourage voluntary plans 
of arbitration and to that end might well place the moral responsi- 
bility for arbitration of disputes and grievances upon employers and 
unions, at least by giving the support and sanction of law to volun- 
tary arbitration. Perhaps we should go a step further, and provide 
by law that where the parties to an agreement have set up grievance 
machinery for the adjustment of disputes they must use it before 
resorting to the strike or lockout to enforce their demands. 

















Labor Arbitration in the News 


Arbitration is the watchword of those developments in indus- 
trial relations which are rapidly rendering strikes over the inter- 
pretation of contracts obsolete. For example, strikes were avoided 
in 92% of the industrial disputes brought before the New York 
State Mediation Board in 1949. Although the Board’s services were 
invoked approximately the same number of times in 1949 as in the 
preceding year, the number of cases submitted for arbitration rose 
by more than 20% above the record high set in 1948. Acting Execu- 
tive Secretary Arthur Stark called this sharp increase a reflection 
of the greater willingness of employers and unions to adjust griev- 
ances arising out of the administration of a contract by peaceful 
means rather than by economic force. Discharges, layoffs and con- 
troversies over work terms headed the list of disputes. 

The Massachusetts Board of Conciliation and Arbitration processed 
25% more arbitration cases in 1949 than in 1948. While this figure 
represents disputes submitted by scores of unions, many more sub- 
mitted their cases directly to arbitrators or to such private administra- 
tive agencies as the American Arbitration Association. This boom 
in arbitration is under way in various parts.of the country. Its 
hearty success portends an even greater use of arbitration in the 
future, paving the way for industrial peace. 


A dress rehearsal for arbitration is recommended in the Em- 
ployee Relations Bulletin (221), an operating guide for executives, 
as the way to determine whether a controversy which has remained 
unsettled through the initial stages of grievance procedure should 
be submitted to arbitration. This proposal is another indication that 
new ways for maintaining harmony and a spirit of cooperation are 
frequent outgrowths of arbitration provisions. The dress-rehearsal 
is merely a systematic appraisal of the strong and weak points of a 
company’s case in order to assess the chances before an impartial 
arbitrator. Say the editors: “A good number of the cases that are 
carried to the top of the grievance ladder get there only because one 
side or the other is too stubborn to give in. So-called ‘face-saving’ 
is seldom worth the effort. But a common sense decision, based on 
calm, analytical judgment, frequently will pay off . . . in better em- 
ployee and union relations.” In channelizing this analytical approach, 


115 








116 The Arbitration Journal 





they include a full-page form for a pre-arbitration report on the 
merits of an employee grievance. 


“Grievance shortcuts are risky,” say the editors of Research 
Institute of America’s Labor Report, and employers should refrain 
from communicating with regional, international or other salaried 
union officials in the early stages of a grievance. Although some 
employers believe this practice discourages employees from pursuing 
unreasonable but serious claims, not only do union leaders resent it 
but it is also not wholly advantageous to management in that 1) it 
leads to employee bitterness, 2) it delays educating employees and 
stewards in distinguishing good from bad claims and in practical 
grievance handling, and 3) it may lead to top-level personnel or 
policy changes in the union or to a switch in union affiliation with all 
the attendant problems. Since most grievance procedures call for 
participation by top union executives at the last stages before arbi- 
tration is invoked or considered, the editors advise management to 
“leave it at that.” Generally, the situation may be aided by educat- 
ing grievance committeemen, currently being done by more and more 
employers and unions. 


“It’s A Deal” is a first-aid manual for supervisors being circu- 
lated by the Ternstedt Division of General Motors, where it was 
recognized that ordinary experience in human relations may be an 
insufficient tool when more complicated problems arise in connection 
with union contracts, relationships with shop stewards and arbitra- 
tions. It offers practical guidance on every phase of grievance 
handling including shop committees and a forward look at arbitra- 
tions, and serves as the proverbial ounce of prevention. 


From 45 to 2,000—that is the jump in annual enrollments in 
United Steelworkers’ summer institutes from 1945 to 1950. Begun 
as an experiment in one university, over 6,000 steel union members 
have attended the institutes which this year will be conducted on 
14 campuses. The institutes aim to help make better local union 
officers, better-informed members and more efficient grievance com- 
mitteemen. They approach basic trade union subjects in a practical 
manner; such courses as “How to Handle Grievance Cases” are, 
therefore, popular items on the curriculum. The institutes dovetail 
with a number of extension courses given during the winter and at 
week-end institutes all year, and offer facilities for both the advanced 
and beginning student. 
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The first all-day conference for shop stewards of the Textron 
Plants featured the learn-by-doing technique. The first steps in 
grievance procedure were emphasized by placing sample grievances 
before the stewards in the same way in which they would be turned 
in by a union member. The stewards were then to obtain all infor- 
mation necessary to understanding the grievance and then winning 
it. The next step was for the stewards to write up a sample griev- 
ance as though they themselves were taking it up. The written griev- 
ances were analyzed and criticized by the group. This role-playing 
proved a most successful training technique and the stewards agreed 
that they left the conference much better prepared to participate in 
grievance procedure than when they arrived. 


A detailed grievance procedure was part of a labor relations plan 
adopted by the office of Manhattan’s Borough President, Robert F. 
Wagner, Jr. If unresolved by supervisors, grievances are sent along 
to a grievance unit consisting of three persons from the department : 
one to be chosen by the aggrieved employee, another by the labor 
relations officer, and the third by the first two. Most other city de- 
partments have personnel officers and some have officers assigned to 
labor relations. However, labor relations affecting most of the city’s 
200,000 employees are handled through the Mayor’s office under a 
broad policy. The plan for the Manhattan office, covering 1158 
employees, was prepared with the help of leaders of unions of civil 
service employees, and its announcement included their statements 
urging its extension to other New York City departments and 
agencies. 


Peaceful industrial relations ought to be big news, but as yet only 
industrial strife makes the headlines. Millard Case, Assistant to 
the Under Secretary of Labor, pointed out that “every year 100,000 
collective bargaining agreements . . . are peacefully negotiated 
and tens of thousands of disputes and grievances are settled annu- 
ally without a strike or lockout,” but about this we hear nothing. 
Federal Mediation and Conciliation Service Director Cyrus Ching 
also declared that strike statistics are but a crude standard for meas- 
uring the stability of industrial relations because of the many eco- 
nomic and political factors involved beyond the control of both em- 
ployers and unions. Furthermore, said Mr. Ching, in a democracy, 
labor-management disputes are inevitable. “They are the price we 
pay for our freedom. Those freedoms can be retained and their 
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price lowered only by the unremitting efforts of all of us.” 


Compulsory arbitration seriously weakens the collective bargain- 
ing process, declared Pennsylvania Federation of Labor Presi- 
dent James L. McDevitt at a Labor Education Association confer- 
ence on “the Role of Government in Collective Bargaining.” In 
Pennsylvania, public employees are prohibited from striking but 
otherwise strikes are permissible. However, the steps which must 
be taken before a strike is called might consume as much as 120 
days. He asserted that neither management nor labor has derived 
much satisfaction from the arrangement under the Pennsylvania law 
since the failure to effect speedy settlements foments still more strife. 


The first International Fact-Finding and Conciliation Commis- 
sion on Freedom of Association is being set up by the Interna- 
tional Labor Organization to examine infringements of trade union 
rights. Its nine members will be chosen for their “personal qualifi- 
cations” and will be “expected to discharge their duties with com- 
plete independence.” Although essentially a fact-finding body, it 
will also be authorized to discuss situations with the government 
concerned “with a view to securing the adjustment of difficulties by 
agreement.” The ILO Governing Body or its general conference 
may refer complaints alleging violations of trade union rights. If 
a government against which a complaint is made requests the Com- 
mission to investigate, or if a trade union or employer association 
proposes reference of a case, officers of the Governing Body must 
examine such requests or proposals to decide whether to circulate 
them to the entire Body. After considerable discussion, voluntary 
means were adopted for submitting to the Commission’s jurisdic- 
tion; complaints may not be referred for investigation and concilia- 
tion without the consent of the government concerned. When con- 
sent is refused, however, the Governing Body can consider ap- 
propriate alternative measures, e.g., publication of the facts. 


































Interesting Labor Arbitration Awards” 


“Where a charge of dishonesty is levelled against an employee 
it must be established by clear and convincing proof,” declared the 
arbitrator, “and the burden of producing such proof is on the em- 








ployer.” The plant operated on an incentive system, under which 
the employees were to use a counting machine and record their own 
t production. Working in a new department, an employee recorded 
} 900 units before leaving because of illness. It appeared doubtful to 
| the supervisor that she had actually done that many in the time 
J worked ; a recount was ordered, and when her box yielded only 565 
units she was discharged on the grounds of theft and falsification 
: of records. The employee disclaimed any intention to defraud the 
" company, and alleged that either she erred in recording her count, 
2 since she counted her work in units of tens on the machine rather 
s than individually as she should have done; or the machine was not 
. recording accurately ; or some of her completed pieces were removed 
it before the recount. The company denied the last two allegations. 
it The arbitrator found a reasonable doubt existed and pointed out that 
y “discharge . . . is not only the severest industrial penalty . . . [but] 
ne if sustained on the ground of dishonesty, might well mark the 
If offender in his community and in his search for other employment 
‘. as an untrustworthy person, and might easily result in a permanent 
" loss of opportunity for employment.” Accordingly, since “the only 
ow logical conclusion one can reach” is that she was “guilty of gross 
te carelessness,” the arbitrator ordered reinstatement. However, since 
ry her plight was due “substantially to her own negligence . . . it would 
co be inequitable . . . to compel the company to reimburse her for time 
) lost.” 

ia- 

n- Unauthorized strike did not abrogate the agreement. The 
p- strike was called on Friday; by one o’clock the employees voted to 


return on Monday. Upon request, seven reported for work on 
Saturday but left after refusing to sign “waivers of overtime” on 
the ground that the contract entitled them to such payment. The 
seven then claimed call-in pay at time and one-half in accordance 
with the contract. Management claimed that the unauthorized strike 
“abrogated the agreement” and that there was then no contract until 


_* All proceedings were administered by the American Arbitration Asso- 


ciation. 
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the plant was restored to full production. It believed some discipline 
was necessary following the strike and considered straight time Sat- 
urday work a mild penalty. The union claimed the agreement still 
obtained and the employees could not be expected to work contrary 
to their contract. The arbitrator upheld the union: “The right to 
claim that the contract is ended depends not on whether the act com- 
mitted is inconsistent with the terms of the contract but whether 
it is inconsistent with an intention to be further bound by its terms.” 
Furthermore, the company could not render the overtime and call-in 
pay sections inoperative as a means of disciplining some of the par- 
ticipants in the unauthorized strike. “One party may not alone 
change the contract. It would not contribute to stability of relation- 
ship for either party to resort to . . . methods which weaken the 
governing instrument . . . [or] upon the occurrence of a violation . . . 
to consider the contract at an end.” 


Decision of unemployment compensation referee was not re- 
garded as binding by the arbitrator. In the unemployment compen- 
sation proceeding, the company had not taken a position of vigorous 
opposition to payment to the employee whose discharge was upheld 
in the arbitration award. “A holding that the company is bound by 
the referee’s ruling,” declared the arbitrator, “would have to be based 
on the belief that the company’s policy in respect to compensation is 
wrong and that the company should contest payment in every case 
of discharge, at the risk that, if it does not, the employee will be 
entitled to reinstatement. . . . It seems to me that the sounder pro- 
cedure is to examine into the justification for discharge independ- 
ently of the compensation ruling.” 


Employee granted leave of absence to take his sick child to a 
more healthful climate and get him settied there was not considered 
to have voluntarily quit by reason of the fact that he accepted other 
employment while he was away in order to help meet expenses, since 
he terminated such other employment and reported back to work 
before his leave expired. The employer’s refusal to reinstate him 
with full seniority was improper, since the leave had been granted 
unconditionally. Although it is not uncommon for employers and 
unions to condition the granting of leaves upon the understanding 
that employment will not be accepted elsewhere during such leaves, 
the arbitrator said that such provisions in order to be binding must 
be set forth explicitly in the agreement. “For surely if the parties 
intend that the breach of this condition shall cause an employee to 
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lose his seniority, that is a ‘working condition’ upon which the parties 
are required by law to bargain collectively—just as the parties 
here have bargained on other conditions for loss of seniority... . 
Clearly, this is not a subject to be dealt with by the company uni- 
laterally.” Accordingly, the arbitrator directed reinstatement with 
full seniority, although he denied back payment for the period fol- 
lowing the company’s offer of reinstatement as a new employee. 
The arbitrator held that there was an obligation to accept the 
proffered employment pending settlement of the grievance, in order 
to mitigate damage. 


Refusal to comply with order on belief that compliance would 
be hazardous did not warrant suspension under company rules. A 
Department of Health representative informed the company that use 
of leather and cloth gloves should be discontinued as they spread dust 
in the air. A supervisor ordered their discontinued use and made 
rubber finger cots available, but employees complained that these did 
not prevent scratches and they feared lead poisoning if they did not 
resume wearing the gloves. According to the company’s informa- 
tion, which was not communicated to the employees, there was no 
basis for this fear, and for their refusal they were given “A” viola- 
tion suspensions. The company’s rules list “B” offenses as those for 
which the penalty the first time would be a warning and a notation 
on the employee’s record card, and the second time suspension. 
Group “A” offenses, on the other hand, call for immediate suspen- 
sion. The arbitrator found that at the time of the suspension the 
employees had in fact violated a new safety rule which the company 
had the right to lay down. “Their right to violate the rule could not 
have been clearly established without evidence of ‘unusual hazard’, 
although if they had been discharged their possibly mistaken belief 
would be relevant as a mitigating circumstances.” However, “the 
fact that the supervisor issued a specific order to comply with a 
safety rule did not transform ‘violation of safety rules’ into ‘insub- 
ordination’. . . . Since the ‘B’ warning had not been issued and 
properly recorded, the eight employees . . . did not deserve to be 
suspended.” 











Inter-American Arbitration News 


Nine Resolutions aimed at keeping the peace in the Caribbean 
area were approved on April 8, 1950, by the Council of the 
Organization of American States, acting as the Organ of Consul- 
tation under the terms of the Inter-American Treaty of Reciprocal 
Assistance. The resolutions followed the report of a five-nation In- 
vestigating Committee (representing Bolivia, Colombia, Ecuador, the 
United States and Uruguay) which conducted an on-the-spot in- 
quiry of charges and counter-charges levelled by Haiti and the 
Dominican Republic alleging acts of an interventionist character. 
The first three resolutions apply directly to the petitions of Haiti 
and the Dominican Republic, which involved Cuba and Guatemala. 
The others, more general in character, are directed at long-range 
elimination of those conditions which the Committee found to be the 
basic causes of difficulties in the Caribbean." 


The Inter-American Council of Commerce and Production, at its 
April 1950 conference in Santos, Brazil, again approved commer- 
cial arbitration to settle trade differences between Western Hemi- 
sphere businessmen. It further recommended use of the arbitration 
clause of the Inter-American Commercial Arbitration Commission 
in inter-American commercial contracts. The Plenary Meetings 
unanimously adopted a resolution “to support any effort by commer- 
cial organizations and the legal profession for the enactment of leg- 
islation which would facilitate the increased use of commercial 
arbitration in the settlement of inter-American trade controversies.” 


Purchase contracts for the 1949-50 crop of Puerto Rican raw 
sugar provide for arbitration of disputes arising under form con- 
tracts of the Commodity Credit Corporation, a corporate agency of 
the U.S. Government. Whereas agreements with sugar producers 
refer to the arbitration rules of the Inter-American Commercial 
Arbitration Commission,? Art. 17 of contracts with sellers declares: 


“(a) All controversies arising under this Contract which can- 
not be settled by Commodity and the Seller, shall be submitted 


1For text of resolutions, see U. S. Department of State Bulletin, May 15, 
1950, p. 771. 
2 Arbitration Journal, N.S., Vol. 5, p. 45 (1950). 
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by them to three arbitrators, one arbitrator to be selected by 
each of the parties and the third arbitrator to be selected by 
mutual agreement of the Seller and Commodity. The deci- 
sion of any two of said arbitrators shall be final and con- 
clusive. The arbitrators shall serve without compensation 
and the parties to the Contract shall bear the expenses of the 
arbitration equally. All arbitration shall be held at a place 
mutually agreed upon; if no agreement can be reached by 
the parties to the Contract, then the arbitration shall be held 
in Washington, D.C. 


“(b) The arbitration referred to herein shall be conducted 
in accordance with the rules of the American Arbitration 
Association then in effect.” 


The Inter-American Commercial Arbitration Commission’s 
Annual Report for 1949 reveals that the Commission received 92 
new complaints during that year and processed a total of 155 ad- 
justments and arbitration cases representing well over $250,000 in 
claims. These statistics cover almost every conceivable type of trade 
dispute and involve a wide variety of merchandise and products 
ranging all the way from raw horse-tail hair and ocelot skins to 
precision instruments and complex business machines. Significantly, 
most of these cases were settled amicably prior to formal arbitration 
through the adjustment service and diligent efforts of the Commis- 
sion, its Business Relations Committee and its National Committees 
operating in each of the American Republics. 














International News and Viewpoints 


“Hamburg Friendly Arbitration” or “Hamburg Arbitration” are 
clauses currently in use not only in contracts between Hamburg 
merchants but in those with American traders as well. The proce- 
dure, which is set forth in Section 20 of the Local Usages for Ham- 
burg Goods’ Traffic of 1931,* applies to disputes over quality and 
market price, and to other controversies including those of a legal 
character. The time limit for appointing an arbitrator by the party 
upon whom notice for arbitration is served is, on the average, one 
week ; in case of failure of appointment the Chamber of Commerce 
of Hamburg designates the arbitrator, who must be a resident of 
Germany. Any challenge to the arbitrator, especially on the ground 
that he has not proceeded promptly, is to be decided by the Chamber 
of Commerce and not by the courts. The Chamber also appoints a 
chairman in case the two arbitrators named cannot agree upon an 
award or if they cannot agree upon selection of such chairman 
themselves. 

This procedure of “Hamburg Friendly Arbitration” is to be dis- 
tinguished from the more detailed rules of the Arbitration Court 
of the Chamber of Commerce in Hamburg which apply under a 
clause referred to as “Chamber of Commerce Arbitration.” Under 
the latter rules of January 10, 1949,* the chairman is always ap- 
pointed by the Chamber. The hearings are attended by the Cham- 
ber’s legal counsel who appears in an advisory capacity. The 
schedule of fees provides for six per cent for the first 5,000 DM, 
decreasing to one per cent over 400,000 DM, with a minimum fee 
of 100 DM. The fees are advanced by the petitioner. 


The International Claims Act of 1950 was signed by President 
Truman on March 10, setting up within the State Department an 
International Claims Commission of three members to apportion 
among the claimants money received from foreign powers in settle- 
ment of claims by the American Government or its citizens. The 
Act resulted from a U. S.-Yugoslav agreement in 1948 whereby 
Yugoslavia is to pay $17,000,000 to an estimated 1,500 claimants, in 
full settlement for American property nationalized or otherwise 


* Available from the American Arbitration Association. 
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expropriated. The U. S. Treasury has enough Yugoslav gold to 
cover the claims, and any money left over will be returned to that 
country. 


The Italian commercial arbitration movement strides ahead 
through the Promotional Committee for the Institution of an Italian 
Arbitration Association in Rome. Its Secretary, Av. Girolamo 
Santucci, reported in Milan’s Revista del Notariato (p. 561, 1949) 
and in Florence’s Vita Forense (No. 1, p. 2, 1950) many favorable 
comments of Italian commercial organizations. This growing inter- 
est in arbitration is further evidenced in an article by Romolo 
Astraldi, “The Need for an Italian Arbitration Chamber,” which 
appeared in the January 1950 issue of Roma Economica, the Bulletin 
of the Chamber of Commerce, Industry and Agriculture in Rome. 


The Court of Arbitration of the International Chamber of Com- 
merce continued its activity by considering seven cases at its 
meeting, January 11, 1950, under the Chairmanship of Bernard 
Desouches. The Court also nominated a Belgian arbitrator in a 
Franco-Swiss dispute and took cognizance of a request made by the 
President of the International Chamber for the appointment of an 
arbitrator in a German-American case. 


Interest of other countries in the American presentation of the 
world-wide issue of international commercial arbitration is evidenced 
by a recent publication of the Siamese Bar Association in Bangkok 
(issue No. 2492), which carried comments in the Siamese language 
on the resolution adopted by the American Bar Association on inter- 
national commercial arbitration and reprints of the articles by James 
O. Murdock and Robert B. Eli, III, all of which have appeared in 
recent issues of the Arbitration Journal. 


Kashmir dispute between India and Pakistan moves a step 
nearer settlement by the UN Security Council appointment of 
Australian High Court Justice Sir Owen Dixon as UN Mediator. 
Sir Owen will have broader powers than his predecessor, the UN 
Commission for Pakistan and India, which in December 1948 achieved 
a cease-fire agreement. His first assignment will be to help carry 
out the joint resolution of the United States, England, Cuba and 
Norway, that Kashmir be demilitarized within five months, prior to 
a UN-observed plebiscite by which Kashmir inhabitants will deter- 
mine whether the state shall become part of India or Pakistan. 











British-American Commercial Arbitration: 
Comparisons and Contrasts* 


Sir Lynden Macassey 
Past President, Institute of Arbitrators (U.K.) 


The idea of arbitration in its widest national and international 
aspects was derived from the old Roman Law, under which a judge 
had to decide a dispute in strict accordance with the law, while an 
arbitrator could decide ex aequo on whatever grounds he individu- 
ally thought proper, having regard to equitable considerations. This 
distinction between judicial and equitable arbitration exists today in 
the legal systems of the principal countries of the world. The legal 
systems of England, Scotland, Northern Ireland, the United States, 
the British Dominions and Sweden recognize only judicial arbitra- 
tion ; Continental countries, especially those which derive their legal 
systems from the French, Spanish or Italian versions of the Code 
Napoleon provide for both judicial and equitable arbitration, the 
latter under the name of amiable composition. In practice, cer- 
tainly in France, the business world favors amiable composition, 
primarily because its award is final and binding, and not subject to 
review by the courts as an award of a judicial arbitrator may be. 

There are four kinds of arbitration recognized by English law: 
statutory arbitration expressly provided for in some act of Parlia- 
ment, compulsory arbitration under an order of the court, trade 
association arbitration under contracts providing for arbitration in 
accordance with membership rules, and voluntary arbitration under 
arbitration agreements. 

The arbitration clause to be found in most English insurance poli- 
cies in which an arbitration clause is inserted usually provides that 
all differences arising out of the policy shall be referred to a single 
arbitrator or, if the parties cannot agree, to a three-man board with 
the parties’ appointees selecting the impartial chairman. To such a 
type clause there is strong and growing objection in the commercial 
world. First, it is criticized for failing to refer to specific pro- 
cedures or rules to govern the arbitration, essential to the business- 


* Extract from an address delivered at the Insurance Institute of London, 
February 6, 1950. 
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man’s knowledge of what he must do to get a decision in an arbi- 
tration. 

An attempt was made by the International Law Association to 
provide a set of rules for adoption by parties to an arbitration agree- 
ment containing no reference to rules. A committee of international 
lawyers reduced into a code the basic provisions of the English Arbi- 
tration Acts and submitted it for consideration at a conference of 


the IL.L.A. in 1938, attended by delegates from most of the then 
. industrial nations of the world. The proposed rules were, however, 
; turned down on the grounds that they reproduced the highly com- 
‘ plex legalistic arbitration system of England. A further attempt is 
, to be made at the coming Copenhagen Conference in July to pro- 


vide an acceptable set of rules, this time more or less following the 
Continental conception which favors leaving everything to the arbi- 
trator. It is doubtful, however, whether that would be acceptable 
to British commercial men who favor awards which adhere strictly 
to the terms of any relevant contract and the proved facts of the 
case. 

The second objection of the commercial world, and especially of 
the international commercial world, to an arbitration clause such as 
, that referred to above is that it does not provide for any administra- 
tive authority. The form of arbitration clause which is generally 
adopted in the Western Hemisphere provides for arbitration ac- 
cording to the rules of the American Arbitration Association and, 
in addition, for the conduct of the arbitration by the Association or 
allied organizations. The result is a cheap and expeditious arbitra- 
tion by impartial and expert arbitrators having experience with the 
particular kind of dispute that is involved. Under that clause the 
parties may be represented before the arbitrators by their own 
lawyers. 

The same kind of thing applies generally on the Continent of Eu- 
rope under the Arbitration Organization of the International Cham- 
ber of Commerce. In all such cases, it should be noted, the rules 
have no statutory effect in any country, although the American 
arbitration clause is accepted by the courts of the United States and 
the arbitration clause of the International Chamber of Commerce is 
accepted by the courts of many Continental countries. 

The greatest objection of the commercial world to the English 
arbitration system is the inability of the parties to an arbitration 
agreement to agree effectively that their dispute and all questions 
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connected with it shall be submitted to the exclusive jurisdiction of 
the arbitrator, whose award shall be final and binding and not sub- 
ject to review by a court of law. Under the English Arbitration 
Acts an arbitrator may be called upon by the court to submit dur- 
ing the course of the arbitration any point of law for decision by 
the court. It may thus happen that a party to an arbitration agree- 
ment may find himself faced with proceedings arising out of the 
arbitration which might possibly take him through four appeals— 
from a Master in Chambers to the House of Lords—thus accom- 
plishing the very opposite from the intention of most businessmen 
entering into an arbitration agreement. This state of things does 
not exist in any other country and it is a serious blot upon English 
commercial procedure. It does not even exist in Scotland. There 
the courts have no power to interfere with an arbitrator except in 
the one case where it is proved he has been guilty of personal corrup- 
tion—for example, by accepting a bribe. 


There is a striking difference between the apathetic attitude of 
the British Government, irrespective of political party, toward arbi- 
tration and that of the Government of the United States, where 
efficient and effective means of arbitration are regarded as “a public 
matter, a way of life, a habit of thought, a part of the essential 
machinery characteristic of American business, a vital element in 
the democratic way of doing things.”* In England, the Government, 
the law and public opinion are mistakenly content to regard arbitra- 
tion as merely a private mode of determining disputes adopted by 
two parties to some contract purely for their own personal conveni- 
ence. There still exists in England the strong grip of the courts of 
law over arbitration—a relic of the time when the Court of King’s 
Bench would stand no competition by any other system of adjudi- 
cation. 


To meet the demand of the American commercial world for exten- 
sion of the American system of arbitration to Europe, the American 
Arbitration Association agreed with the International Chamber of 
Commerce on an arbitration clause for voluntary insertion in con- 
tracts which provides for arbitration taking place in America or on 
the Continent of Europe; if in America, under the Association’s rules; 
if on the Continent, under the rules of the Chamber. The Chamber 
has its arbitration system functioning in a large number of European 


1 Frances Kellor, American Arbitration, Harper & Bros., New York and 
London, 1948. 
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countries in each of which there is a national committee. More 
recently the Association agreed upon a similar arbitration clause with 
the London Court of Arbitration and also with the Arbitration Asso- 
ciation recently set up in Australia. Still other “link-ups” are in hand. 

It should be noted that the functioning of the American Arbitra- 
tion Association’s arbitration clause is subject to the rules of law of 
every country in which it is operating. In many countries it is 
accepted ; in some, it does not comply with the national laws. The 
Geneva protocols of 1923 and 1927 intended to secure international 
recognition of arbitration clauses and national enforcement of awards 
made under such clauses have in practice failed to attain the expec- 
tations of the United Nations, even in countries which have ratified 
the conventions and have passed national acts of Parliament to give 
effect to them. 


The essentials of a general system of uniform international com- 
mercial arbitration which was discussed fully at the Conference of 
the International Law Association in 1946, are: 1) formulation of 
an effective arbitration clause and effective rules, 2) adoption of 
the clause and rules by the leading commercial countries, 3) enact- 
ment by each country of a uniform arbitration law on the lines of 
the draft of the Rome Institute for the Unification of Private Inter- 
national Law, 4) establishment of responsible organizations in each 
country to administer arbitration on the lines of the American Arbi- 
tration Association, and 5) international supervision of the uniform 
system by some United Nations “specialized agency.” 








The Merchant — Today and Yesterday 


Max Schoengold 
Member of the New York Bar. 


The steady increase in volume of commercial arbitrations indicates 
that courts have somewhat outgrown their exclusive usefulness in com- 
mercial litigation. This is not surprising. Arbitration is “a process 
modeled on lines which [business men] understand and [is] intended 
to obviate the uniform, analytical methods applied by a court in liti- 
gation.””? 

“Business men who arbitrate have less interest in the legal rules than 
in the customs of their trade which they feel will receive more attention 
from arbitrators acquainted with those trade customs than from the 
courts.”? Courts cannot function in this way. As Wigmore said : “Law 
and Justice are from time to time inevitably in conflict. That is because 
law is a general rule . . . while justice is the fairness of this precise case 
under all its circumstances. And as a rule of law takes account of 
broadly typical conditions, and is aimed at average results, law and 
justice every so often do not coincide.”* The Sales Act,* therefore, pro- 
vides for uniformity as between all business groups, with no adjust- 
ment available from case to case and from trade to trade. 

The jury system is another problem. Instead of having his case de- 
cided by experts, the merchant’s lawyer will exclude from the jury 
anyone who is experienced in the field which is the basis of the lawsuit, 
as such person may have too much influence with the other jurors. Trial 
experts generally agree that it is better to submit the issues “to a jury 
who have no knowledge of the particular subject.’® 

To avoid these conditions, the merchant chooses arbitration which 
works speedily and without codes, legal rules and precedents. In arbi- 
trations “decided by laymen, expert in the field of dispute but unskilled 
in the law, decisions are constantly made, granting relief unknown to 
the courts, applying novel rules, adopting all kinds of practical short- 


*Brief as Amicus Curiae, New York State Chamber of Commerce, p. 4; 
Matter of Marchant vs. Mead-Morrison Mfg. Corp., 252 N.Y. 284. 

* Jerome Frank, Courts on Trial, p. 377; here limit severely the application 
of trade customs. See Matter of Western Union Telegraph Co. (ACA), 299 N.Y. 
177; Grombach vs. Waring, 293 N.Y. 609; Personal Property Law, sections 
125(4) and 152. 

Xs arene Frank, op. cit., p. 127. 
*Personal Property Law, sections 82 to 158. 
* Goldstein, Trial Techniques, quoted by Frank, op. cit., p. 121. 
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cuts to equitable decisions.”® 

The freedom of decision afforded arbitrators has not resulted in an 
anarchical denial of law. The New York State Chamber of Commerce 
has noted that “in the majority of cases (lay arbitrators’) decisions 
probably are legally sound because as practical business men they apply 
the same tests and propositions which the law applied, but this is a 
coincidence and is not a requisite.””” 

In a well-documented study, it was found that awards of arbitrators 
show close adherence to rules of substantive law and that the basis of 
decision is not irrational and unpredictable.® True, arbitrators disregard 
applicable rules of law where the ethical notion underlying the rule 
does not appeal to them. But actually “arbitration with its freedom to 
disregard the legal rules seems to function best in dealing with business 
disputes.”® Because arbitration has not been fettered by rules of law 
and has applied business ethics and trade customs, it has done justice. 

In Roman Law, the praetor peregrinus, who was not required to have 
legal training or experience to hold office, attempted to do equity. In 
commercial cases, he relied upon general trade customs and applied 
many rules of law from other systems. This law was originally for 
foreigners only and was more flexible than the Civil Law, to which the 
Romans were subject. The urban magistrates began to introduce it into 
their work. Then the judges, who took advice from jurists, took it over. 
This resulted in equity gradually being merged in law. Under the Em- 
peror Hadrian, Julian codified the entire body of existing law producing 
a complete code. “Finally, in the reign of Alexander Severus (225-235) 
the last growth of equity through this process ceases. Thereafter the 
law grew only through imperial statutes or revisions, and equity as a 
living and growing principle of Roman law ceases to be.”!® 

Is it just coincidence that the same thing happened to English equity? 
“The hardening of equity into law was only the sign that its historical 
mission has been fulfilled. The considerable degree of fusion of the law 
administered by the common law courts and the court of chancery had 
taken place ever since lawyers were appointed as chancellors. . . . In 
1903, Lord Justice Buckley, sitting in the Chancery Division of the 
High Court of Justice, said: ‘This court is not a court of conscience.’ 
This dictum may be taken as sounding the death knell of English equity 
as a growing, living system of law.” 


7 New York State Chamber of Commerce Brief, supra, p. 5. 

* Ibid., p. 34 

8 “Predictability of Result in Commercial Arbitration,” 61 Harvard Law 
Review, 1022. 
* Frank, op. cit., p. 376. 
m= Rene A. Wormser, The Law, p. 129. 

Seagle, History of Law, pp. 192-193. 








132 The Arbitration Journal 





The Law Merchant underwent a similar degenerative process. It 
started as a true body of law distinct from that administered by the 
common law courts. There were special courts of which “grave and 
discreet” merchants were members to apply the mercantile law founded 
on the custom of merchants.!? These courts administered what was 
called the Law Merchant. It was not the common law of England. 
Further, it was only for merchants. 

Between 1606 and 1756 “the special courts die out and the Law Mer- 
chant is administered by the King’s Courts of Common Law, but it is 
administered as a custom and not as law, and at first the custom only 
applied if the plaintiff or defendant is proved to be a merchant. .. . And 
as the Law Merchant was considered as custom, it was the habit to leave 
the custom and the facts to the jury without any direction in point of 
law, with the result that cases were rarely reported as laying down any 
particular rule of law, because it was almost impossible to separate the 
custom from the facts; as a result little was done towards building up 
any system of mercantile law in England.”!* However, this circum- 
stance had no visible effect upon England’s spectacular growth as a 
commercial and maritime power. 

Under Lord Mansfield began the construction of a system of mer- 
cantile law. He sought to build up a system of law as part of the com- 
mon law embodying and giving form to the existing customs of 
merchants. He had commercial cases tried by a jury consisting of men 
engaged in the particular trade in issue. 

After Lord Mansfield the inevitable happened. Mr. Justice Buller, 
in paying Lord Mansfield tribute, said: “Before that period we find in 
Courts of Law all the evidence in mercantile cases was thrown together ; 
they were left generally to the jury and they produced no established 
principle. From that time we all know the great study has been to find 
some certain general principles, not only to rule the particular case 
under consideration, but to serve as a guide for the future.’’™ 

The end result of what this judge found to praise in Lord Mansfield’s 
work was a harsh mercantile law based on caveat emptor and replete 
with subtleties and refinements, useful only to lawyers striving to win 
a case. Dissatisfaction with the existing law was great, and the Uniform 
Sales Act was thought to be the answer. That, too, did not work. Now 
the swing is back to arbitration, where justice is administered by and 
for the merchant in the manner of the Law Merchant. 

Here is the lesson for arbitration. 


= Scrutton, General Survey of the History of the Law Merchant in Selected 
coe ‘a —- merican Legal History, p. 12, 
Ey 3 
“ Lickbarrow vs. Mason, 2 T. R. 73, 








The Technical Industrial Institute of 
Arbitrators of Sweden 


Birger Barre 


Member of the Board of Directors, Technical-Industrial Institute 
of Arbitrators of Sweden 


The Institute was founded on December 15, 1913. Its object, 
according to the statutes, is to cooperate in the promotion of arbitra- 
tion proceedings for the settlement of civil disputes on technical and 
industrial questions, including those arising in the building trade. 

There were several reasons for the creation of the Institute. One 
of them has no doubt been the need felt by industry to have access 
to arbitration proceedings whereby any technical industrial disputes 
could be promptly settled through an impartially appointed Court 
of Arbitration, in which persons possessing not only legal knowledge 
and experience in judging and dealing with disputes, but also an 
expert knowledge of technical industrial matters, would be repre- 
sented. There were 39 organizations in the country behind the 
founding of the Institute, among them the Chambers of Commerce, 
the Federation of Swedish Industries, the Ironmasters Association 
(“Jernkontoret”), the Law Society, the Association of Engineers 
and Architects, and various professional societies in industry. These, 
in their capacity as Delegates, still support the activities of the In- 
stitute, though no longer financially, since the economic position of 
the Institute is such that there has been no need for some years past 
to collect the dues stated in the Statutes, viz. a maximum of 200 
kronor from each association or corporation. 

During the past years, recourse has been had to the Institute in 
528 suits of major or minor importance. During the 3-year period 
immediately after the First World War, the number of disputes re- 
ferred to it for decision was the biggest on record, and since then 
there have been, on an average, about 40 cases per three-year period. 

The Board of the Institute, which upon application appoints the 
arbitrators in the matter in dispute, consists of: Carl Kleman, direc- 
tor, Chairman; Wiking Johnsson, director, Vice Chairman; Gunnar 
Nordholm, director; Anders Ahlén, civil engineer; Birger Barre, 
solicitor to the Royal Household; Adolf Fagerlund, director; Kuno 
Miller, director; Herman Pyk, director; G. A. Svensson, building 
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contractor; and Asst. Professor Ragner T. Winbladh, Technician. 
Gunnar Nordholm is Secretary and Executive Member of the Board. 

Of the rules laid down for the arbitration activities of the Insti- 
tute it may be mentioned that the Arbitrators must as a rule be three 
legally competent persons, of whom one, to act as chairman, shall 
be a person with a legal training and experience in dealing with 
actions at law, and two shall be members “well capable of judging 
matters of fact of the kind about which there is a dispute”. If, 
however, the parties so request in writing or concur thereon in the 
arbitration agreement, one or five Arbitrators may be appointed in 
accordance with specially laid down regulations. It may be of in- 
terest to mention here that, in the case of five Arbitrators being called 
for, the parties to the dispute shall appoint one Arbitrator each and 
the Board of the Institute three. 

In regard to the costs incurred by the parties and the Arbitrators’ 
fees, it is laid down that at the beginning of the arbitration proceed- 
ings in each case the Arbitration Court shall enjoin the parties to 
agree that the Arbitration Court may prescribe whether and to what 
extent each party shall be obliged to pay such reimbursement to the 
other. 

The Arbitrators shall be paid such fees as the Arbitration Court 
may decide. A party that is not satisfied with the ruling of the Arbi- 
tration Court in this respect may call for an inquiry by the Board 
within 14 days after being notified thereof. Besides the Arbitrators’ 
fees, the Arbitration Court shall fix a reasonable fee payable to the 
Institute for the costs incurred in carrying on its arbitration activities, 
and which as a rule amounts to 200 kronor. 

As we see, the fundamental purpose of the Institute’s organization 
is to select Arbitrators for settling any dispute referred to it. The 
advantage of the Institute’s arbitration activities compared with the 
arbitration proceedings prescribed by the Arbitration Act at present 
in force, lies in the fact that all the Arbitrators are appointed by 
impartial persons. The parties are not permitted even to recommend 
Arbitrators. This ensures that the decision will not depend upon the 
Chairman’s, that is to say, upon a single individual’s experience and 
judgment, as it may do in arbitration proceedings where the parties 
themselves appoint Arbitrators. 

Thanks to the highly representative composition of the Board and 
the members’ wide aggregate knowledge of persons, there is no par- 
ticular difficulty in getting the right sort of people appointed Ar- 
bitrators in any specific dispute. Generally, the aim is to get a Chair- 
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man who is a lawyer of repute and experienced in performing judi- 
cial duties, and, if the dispute is of a specially technical nature, to 
have Arbitrators appointed with opposing technical standpoints, that 
is to say, from both the manufacturing side and the Customer’s side 
in the dispute. If the matter at issue is of a more legally technical 
nature, there is appointed, besides the Chairman with judicial ex- 
perience, an additional Arbitrator with a legal training, say a bar- 
rister or other suitable lawyer, and as third Arbitrator an industrialist 
or a businessman. Naturally, no binding rules have been laid down 
in these respects, but it is up to the Board to decide these questions 
according to what is deemed to be most expedient in each specific 
case that arises. 





Sancho Panza, squire to Don Quijote, wriggled out of one of his 
innumerable scrapes only with the aid of arbitration. Having joined 
his master in an attack upon travelers staying at an inn, which Don 
Quijote fancied as King Agramant’s bellicose camp, after the melée 
died down, Cervantes’ irrepressible Sancho agreed upon that method 
of settling his differences with his adversary, a barber. When the 
award transformed “the Confusion of Agramant’s Camp” into the 
“universal Peace of Augustus’ Reign,” all gave thanks as a “just 
acknowledgment” for the “so effectual” arbitration. 











Arbitration Between India and Pakistan 


Gunnar de Sydow 


Assistant Secretary-General, International Institute 
for the Unification of Private Law 


By the Indian Independence Act, 1947, as of August 15, 1947, 
two independent Dominions were set up in India, to be known respec- 
tively as India and Pakistan. It was provided that the Province of 
Bengal, as constituted under the Government of India Act, 1935, 
should cease to exist and that two new provinces, to be known respec- 
tively as East Bengal and West Bengal, should be constituted in lieu 
thereof. The Province of East Bengal was to be included in the 
Dominion of Pakistan and its boundaries were to be determined by 
the award of a boundary commission. 

This commission, known as the Bengal Boundary Commission, was 
constituted by the Governor-General on June 30, 1947, under the 
chairmanship of Sir Cyril Radcliffe (now Lord Radcliffe). The 
award of the Commission, generally known as the Radcliffe Award, 
representing the view of Sir Cyril, was presented to the Governor- 
General in two reports on August 12-13, 1947. The Boundary lines 
were described in these reports and were delineated on maps attached 
thereto. However, it was stated in the Award that in the event of 
any divergence beween the lines as shown on the map and as 
described in the text, the written description was to prevail. 

The Award, which satisfied neither Party, was duly implemented 
both by India and Pakistan, but certain disputes arose out of its 
interpretation. However, the two Parties were anxious to find an 
amicable solution of these disputes and by a special agreement con- 
cluded on December 14, 1948, the two Dominions agreed to set up 
a Tribunal consisting of three members for the adjudication and final 
settlement of four boundary disputes arising out of the interpretation 
of the Award and for demarcating the boundary accordingly. 

The Government of India nominated as a member of the Tribunal 
Justice Chandrasekhara Aiyar, retired judge of the Madras High 
Court; the Government of Pakistan nominated Justice M. Shaha- 
buddin, judge of the High Court at Dacca in East Pakistan. The two 
Governments nominated as chairman Justice Algot Bagge, former 
member of the Supreme Court of Sweden. The Tribunal appointed 
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as its Secretary-General Mr. G. Sydow, judge of the Court of Appeal 
at Stockholm. 

Proceedings were opened on December 14, 1949, and the Tribunal 
sat part of the time at Calcutta and part of the time at Dacca. Oral 
arguments were presented on behalf of the Government of India by 
Sir S. M. Bose, Advocate-General, West Bengal; and on behalf of 
the Government of Pakistan by Mr. W. W. K. Page, K.C., Barrister- 
at-Law, and Mr. Fayyaz Ali, Advocate-General, East Bengal. The 
decisions of the Tribunal were handed over to the two Parties on 
February 3, 1950. 

The first dispute concerned the boundary between the district of 
Murshidabad (West Bengal) and the district of Rajshahi (East 
Bengal). According to the Radcliffe Award, the boundary should 
run down the river Ganges along the old district boundary. Further- 
more, it was provided that the district boundary, and not the actual 
course of the river Ganges, should constitute the boundary between 
East and West Bengal. According to the latest notifications, the 
district boundary followed the midstream of the river Ganges for a 
short distance where it ran on land. The map attached to the Award 
was based on a survey of 1915-1926. As the Ganges is an erratic 
river and shifts its course very often, the map reproduced the position 
of the river as of about thirty years ago. India claimed that the line 
marked by Sir Cyril on the map attached to the Award was the actual 
line of demarcation to be worked out on the site, and that in conse- 
quence this line should be rigid, not shifting according to the course 
of the river Ganges. On the other hand, Pakistan claimed that the 
boundary line, except for the short distance where it ran on land, 
should be flexible and run along the course of the Ganges. The Chair- 
man and the Indian Member of the Tribunal upheld the Indian view 
as far as it concerned the question whether the boundary should be 
flexible or not. As to the question of the course of the river Ganges, 
which should be demarcated on the site, the Tribunal rejected the 
Indian standpoint and decided that the boundary should follow the 
course of the midstream of the river Ganges as it was at the time 
of the Award. However, if the demarcation of this line were found 
impossible, it was provided that the boundary should follow the 
course of the Ganges as determined on the date of demarcation, 
provided that the demarcation take place at the latest within one year 
from the date of the publication of the decision, i.e., February 4, 1951. 

The second dispute concerned the river Mathabhanga. The Rad- 
cliffe Award provided that from the point on the river Ganges where 
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the channel of the river Mathabhanga takes off, the boundary line 
shall run along that channel to the northern most point where it 
meets the boundary between the thanas of Daulaptur and Karimpur. 
The middle line of the main channel shall constitute the actual 
boundary. It was incontestable that in fact there was no river flow- 
ing along the boundary line marked on the Award map and that the 
river Mathabhanga takes off farther west. According to Pakistan 
the boundary had to follow the real river Mathabhanga and be a 
fluid boundary, while India claimed that the boundary must be rigid 
and it should be demarcated as per the delineation on the map. 
The Chairman and each of the two Members disagreed in this dis- 
pute and consequently the view of the Chairman prevailed. The 
Chairman in general upheld the viewpoint of Pakistan, but found 
that the Mathabhanga takes off from the Ganges farther east than 
Pakistan claimed. 

The third dispute related to a major portion of the Patharia Hills 
Reserve Forest which, according to the Award map, was divided 
between India and Pakistan. Both India and Pakistan claimed the 
entire portion of the reserve forest. The three Members of the 
Tribunal, however, were unanimous in rejecting the claims of both 
Parties. The boundary line indicated on the Award map was pro- 
vided to be the boundary between India and Pakistan. 

The last dispute concerned the course of the Kusiyara river. The 
case submitted on behalf of Pakistan was that the boundary line 
delineated on the Award map did not follow the river Kusiyara but 
the river Boglia, and that the real river Kusiyara was running farther 
south. On the other side, India contended that the river Kusiyara 
was running along the boundary line delineated on the map. The 
conclusion of the Chairman and the Indian Member of the Tribunal 
was that the river along which the boundary was delineated on the 
Award map was the one referred to in the description of the Award. 
Therefore they upheld the Indian view that the boundary between 
India and Pakistan had to follow the line delineated on the map. 

The decisions of the Tribunal have met a favourable reception in 
the press of both India and Pakistan. The Indian newspaper The 
Statesman writes that the Tribunal seems “to have reached a sensible 
and accommodating settlement” but regrets as unfortunate that arbi- 
tration at present appears unlikely to be extended to matters of 
greater moment in the relations between India and Pakistan. 

In agreeing to submit their disputes to arbitration India and 
Pakistan have set an example for the whole community of nations 

























Arbitration Between India and Pakistan 139 








and have acquired a merit in the sublime cause of international jus- 
tice and peace. There are still more disputes between India and 
Pakistan arising out of the interpretation of the Radcliffe Award. 
They are now the subject of investigation by the two Governments 
and it is to be hoped that these and other disputes which may arise 
in course of time will find such an amicable and prompt solution as 
the disputes now settled. 





> 


“A journey of a thousand miles begins with a single step,” say 
the Chinese. The youth of India wish to take the step that leads to 
just such a journey : 


“Dear Sir: 


“I was much pleased to read the article in Reader’s Digest 
about your American Arbitration Association. 


“We the youths of Bangalore have decided to have an or- 
ganisation similar to your organisation. Aim is to provide 
arbitration for the disputes of those who appeal to the organi- 
sation without much cost and loss of time that would be en- 
| tailed in the courts of law and thus provide an opportunity 
| for them to come together as helpful neighbours. 


“So I request you to send me the working details, method 
of organisation and complete details of your organisation 
which will help us to mould our organisation. Hope my re- 
quest will be fulfilled. 


“Thanking you, 
Yours faithfully, 


H. SREENIVASIAH, B.E. (Sgd.) 
Bangalore, S. India.” 








Arbitration In Iraq 


Dr. Alfred Tabet 


Chief Justice in Lebanon; Vice President of the International 
Arbitration League (England) 


Tue oil fields and pipe lines have underlined the importance of 
studying the practice of arbitration to foreign investment in Iraq 
and that part of the Middle East which is occupying much atten- 
tion in international politics and strategy. In Iraq, arbitration is 
still governed by Ottoman Codes of the nineteenth century although 
abandoned by the Turkish Republic. The dual system of the Otto- 
man law—the religious and the civil—did not prevent the legislator 
from adhering to the policy of arbitration on a wide scope and 
from exhorting the spirit of conciliation and compromise. In Iraq, 
arbitration is actually practiced in civil and commercial matters. 

In civil matters, arbitration is governed by the Civil Code (called 
“Medjelleh” Art. 1826 to 1850) and by the Code of Civil Procedure 
(Art. 60 and 61). Medjelleh exhorts the spirit of compromise and 
conciliation. The main principle is stated in Art. 1841 which stipu- 
lates that civil disputes may be arbitrated. Furthermore, according 
to Article 61 of the Code of Civil Procedure, when there appears 
an intention in favor of conciliation, the judge will recommend to 
parties to appoint conciliators or arbitrators. In case of conciliation 
an agreement act is signed by the parties and delivered to them by 
the judge after its legalization. That legalization is unappealable 
and cannot be questioned in any way. The agreement does not 
resemble an award and is final. 

In case of arbitration a submission is signed by parties, regis- 
tered and then notified to the arbitrators. Conditions stated in it 
must be respected. The parties may appoint a single arbitrator or 
more. If they appoint more than one arbitrator, the award must be 
unanimous. They may also give power to arbitrators to conciliate 
or to appoint other arbitrators. A party may, at any time before the 
award is rendered, revoke the appointment of the arbitrator unless 
his appointment is confirmed by the judge. A compromise effected 
by any person who is not an arbitrator, has the binding effect of an 
award, if the parties have consented (Art. 1851 of the Civil Code). 
The award must be made within the time limit specified in the sub- 
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mission and, unless the award contains some substantial error, it is 
legalized by the judge and is then enforceable like a judgment. 
Parties may renounce appeal against the award (Art. 61 of the Code 
of Civil Procedure). 

In commercial matters all disputes between associates and concern- 
ing the company have to be arbitrated (Art. 40 of the Ottoman 
Commercial Law). The award is subject to appeal. Unless minors’ 
interests are engaged, parties may agree to renounce appeal. Parties 
may appoint arbitrators in a separate deed or before the Tribunal, 
and state the time-limit in which to render the award. The time limit 
is fixed by the Tribunal if the parties fail to do it. If one of the 
associates or more than one refuse to appoint arbitrators, the Tribunal 
of Commerce appoints them (Art. 44). When arbitrators do not 
agree, they have to appoint an umpire and if they fail the Tribunal 
of Commerce appoints him. The introduction of evidence is in- 
formal. Upon failure of any party to submit evidence or produce 
documents, although summoned, the arbitrators have the power to 
decide on the basis of the evidence submitted to them. 

The award must state the basis of the findings, factual and legal. 
It has to be registered in accordance with the order of the Ministry 
of Commerce (given within three days) and is then executed without 
any modification. 

The Iraq Commercial Code of Commerce (promulgated on August 
23, 1943) has abrogated the Articles 1 to 9 and 53 to 146 of the 
Ottoman Code of Commerce. The dispositions of the articles 40 to 
52 concerning arbitration are thus still maintained. 

In civil as well as in commercial matters, the award must be: 


1—Rendered within the time limit. 

2—Written and comply with any special conditions or directives 
contained in the submission. 

3—Directed to all matters referred in the submission and not ex- 
ceed the scope thereof. 

4—Certain, clear, consistent in all its parts, and final. 

5—Legal and capable of performance. 


It cannot bind a third party not directly interested in the matter 
submitted to arbitration. 

Although governed by old dispositions, arbitration in Iraq is be- 
coming more frequent. There is a serious impulse to refer disputes 
to arbitration. Parties may include in their contracts arbitration 
clauses containing special conditions and directives. They may also, 
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especially in commercial matters, mention standard clauses or ar- 
bitration which will give them every security, until a new legislation 
consolidates the arbitration statutes. Such a consolidation will 
facilitate and promote the creation of reliable arbitration machinery. 

Efforts are actually made in the Middle East to encourage the 
unification of rules concerning arbitration. Such a unification— 
which seems to be the height of wisdom—would certainly present 
greater uniformity of competence and thereby become more at- 
tractive to the international trade. 





Justice in darkest Africa. Herman Hagerdorn, in his book, 
Prophet in the Wilderness*, relates a story about how a Doctor 
settled a dispute between two natives. One of the natives had bor- 
rowed the other’s canoe the night before without having asked per- 
mission, and had gone fishing. When he returned, the owner claimed 
the haul. After listening to the two men, the Doctor announced 
that they were both wrong and both right. “You are in the right,” 
he told the owner of the canoe, “because the other man ought to 
have asked permission to use your boat. But you are in the wrong 
because you were careless and lazy, merely twisting the chain of the 
canoe around a palm tree instead of fastening it with a padlock as 
we all have to do here. Your carelessness led the other man into 
temptation. You are guilty of laziness besides, being asleep in your 
hut instead of taking advantage of the moonlight night for fish- 
ing.” He told the other man, “You were in the wrong when you 
took the boat without asking the owner’s permission. You were in 
the right because you were not so lazy as he was and did not want 
the bright night to go by without making use of it.” With that, the 
Doctor announced his decision: the native who had gone fishing was 
to give the owner one-third of his catch and keep one-third for him- 
self; one-third was to be given to the hospital because the dispute 
arose on its land and because the Doctor had been responsible for 
bringing it to a satisfactory settlement. 


* New York: Macmillan Co., 1947, p. 110. 














Enforcing the Promise to Arbitrate 


Walter S. Johnson, K.C. 


Barrister and Solicitor, Montreal, Quebec, Canada 


The way to the peaceful settlement of disputes by means of arbitration, 
whether in private or in international disputes, is a hard one. In private 
matters the old obstacles are the courts, jealous of their prerogative of 
dignity and importance as the arbiters of human fortunes. They exist 
primarily for the maintenance of public peace, to settle disputes which 
parties are unable to adjust between themselves, to enforce alleged 
rights which are being denied—so that deeds of vengeance and sudden 
death may be averted ; and they alone can adjudicate questions of legal 
status, marriage, divorce, nullity, title to land, and so on. In those 
senses, resort to courts is the natural common-law recourse. But are 
courts, in the absence of a text of law, entitled to regard arbitration as 
essentially exorbitant of the common law, and the promise to arbitrate 
(agreement to refer) as a somehow immoral and contra bonos mores 
by-passing of courts? Two men over a bottle of beer, or by flicking a 
coin, settle their dispute. Two men submit their dispute to an arbitrator, 
whether formally or informally, and abide by the award. They have 
in each case by-passed the courts. They have exercised a right which no 
legislator or court has dared to deny them. And any reasonable and 
friendly settlement is better than a lawsuit—as they know. 

But if in making a contract for the construction of a building, for 
example, in relation to which many diverse disputes can occur, owner 
and contractor agree that disputes between them shall be submitted to 
and finally decided by arbitrators, and shall not be taken to court at all, 
or only after an arbitration has been had as a condition precedent to 
any action, or only to enforce the award, it has been held too often that 
their agreement is against public policy and cannot be enforced. It may 
simply be ignored and action be taken by either party. In such decisions 
the courts ignore that vital concept of the utter sanctity of contract 
which in many other instances they enforce with the utmost rigour. In 
Quebec, at least, the denial of the legality of the promise to arbitrate 
is essentially a result of judicial legislation. 

In France, up to 1861, the promise to arbitrate (la clause compromis- 
soire) was legal and enforceable at common law in respect of all the 
ordinary transactions of business. But the people were so eagerly and 
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cheerfully settling their disputes by arbitration that the courts stood 
empty, and judges and lawyers complained of a lack of “business.” The 
Cour de cassation settled the matter in a famous decision, holding not 
that the promise to arbitrate was against public policy, but that it was 
not obligatory—a nudum pactum or relative nullity. That drastic deci- 
sion, which drew the well-founded criticism of the ablest commentators 
in France as a violation of the ancient common law, has been largely 
cancelled in virtue of a special law passed in 1925, making the clause 
valid in commercial matters. In Belgium, whose law and procedure 
largely reproduce those of France, its validity has always been recog- 
nized. 

What is its history in England? For long the promise to arbitrate 
was held illegal as against public policy. The question came to a head 
in the leading decision of the House of Lords, in Scott v. Avery. There, 
Lord Campbell said of the doctrine of illegality on the ground of public 
policy : 


“It probably originated in the contests of the different courts 
in ancient times for extent of jurisdiction, all of them being op- 
posed to anything that would altogether deprive every one of 
them of jurisdiction.” 


Commenting on the decision, Russell On Arbitration and Award? 
says this: 


“The clause which was the subject of the decision in Scott v. 
Avery provided that no action should be brought except on the 
award of the arbitrators. Lord Campbell said the public could 
not be injured by such a contract. . . . Public policy seemed to 
him to require that such a contract should be entered into. . .. 
The doctrine had its origin in the interests of the judges. There 
was no disguising the fact that, as formerly, the emoluments of 
the judges depended, mainly or almost entirely, upon fees, and 
as they had no fixed salary there was great competition to get 
as much as possible of litigation into Westminster Hall, and a 
great scramble in Westminster Hall for the division of the spoil. 


The doctrine of public policy seems to rest on a sandy base. 
In the Province of Quebec, the base is also sandy—a confused and 
contradictory jurisprudence comprising a few not satisfying judgments 


* (1856) 5 H. L. Cas. 811; 25 L. J. Ex. 308. 
* 1935, p. 72. 
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of the lower courts, and questioned in passing by a judge of the Court 
of Appeal and a judge of the Supreme Court of Canada. In the lower 
courts it has been held that in the common law of Quebec the bare 
promise to arbitrate is contrary to public policy and wholly void—not 
a mere relative nullity. When one comes seriously to question that easy 
blanket statement, repeated from case to case, it proves to be quite un- 
founded. For Quebec common law on the matter is the old common law 
of France which, as we saw, regarded the clause as valid and enforce- 
able. A test in the Court of Appeal and the Supreme Court of Canada 
has yet to be made. It seemed that this might be the outcome in a recent 
case of Auto Fabric Products Co. Ltd. v. B. Kaplan Construction Co. 
Ltd.§ 


It may be helpful before discussing the case to indicate the text of 
law around which the doubt revolves. Neither the Civil Code nor the 
Code of Civil Procedure mentions the promise to arbitrate. Hence it 
must be fairly considered as falling within the general law of contract. 
No text declares it illegal. The Code of Procedure, however, in some 
detail provides the rules for the actual arbitration or “submission.” 
Submission is first defined as an act by which persons, in order to pre- 
vent or put an end to a lawsuit, agree to abide by the decision of one or 
more arbitrators whom they agree upon. Having reached that point, 
the parties are to sign a deed or agreement of submission stating the 
names and descriptions of the parties and the arbitrators, the question 
in dispute, and the time limit within which the award must be given. 
The parties are then heard, and in due course the award announced. If 
these formalities are carefully observed, the only action that can be 
taken is one to enforce the award against a recalcitrant party and, as 
the general rule, the Court cannot go into the merits of the contestation. 
It may examine into any grounds of nullity which may affect the award 
or into any questions of form which may prevent its being homologated ; 
and it may even inquire into the merits if a penalty has been stipulated 
in the submission and the contesting party has paid or tendered the 


amount of the penalty either to the party who accepts the award or 
into court. 


Now it is difficult to appreciate why, when making a contract, it 
should be deemed morally wrong, contra bonos mores, an agreement 
wholly void, or even a mere nudum pactum, to agree that if and when 
a dispute occurs the parties will arbitrate it exactly as the Code pro- 
vides—by a submission naming the parties, the arbitrators, the question 


to be decided, and the delay for making the award; or why the 
* (1949) K, B. 241 (Quebec). iti i 
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wilfully breaching his agreement, refusing to proceed to a submission 
and taking an action, should be honored and protected by the courts, to 
the frustration and loss of the honorable party to the agreement who is 
willing to arbitrate, whatever the result—and who possibly would not 
have contracted at all but for the covenant providing for arbitration 
and thus for the avoidance of disastrous expense and delay. 

Yet our lower courts, in a preponderance of cases, have held, relying 
each upon some earlier and equally unconvincing decision, that if the 
promise to arbitrate itself is not in precise and complete form a sub- 
mission, it is a bare promise to arbitrate and void of an absolute nullity 
—though it is made at the inception of a contract, months before a dis- 
pute arises or can be foreseen, and though arbitrators then chosen may 
be later dead or wholly unsuited to deal intelligently with the particular 
dispute. It has even been held that the architect, formally assigned by 
owner and contractor the duty and right to supervise construction and 
make binding decisions affecting the conduct of the work, is an arbi- 
trator, and that as the covenant is not in all details a formal submission 
the architect’s decisions are not binding—a judge with no experience 
must months or years later decide the technical questions which the 
expert architect was authorized to decide on the spot. 

The arbitration clause of the contract in Auto Fabrics Products Co. 
v. Kaplan Construction Co., after providing generally that any dispute 
was to be decided by a board of arbitrators whose decision would be 
final and binding, continued in more detail : 


“In the case of any dispute between the owner or the architect 
on his behalf, and the contractor during the progress of the work, 
or after the determination or breach of the contract as to any 
matter thereunder, either party hereto shall give to the other 
notice of such dispute. 

Thereupon each party shall appoint an arbitrator and these 
shall jointly select a third and the decision of any two shall be 
final and binding upon the parties. Procedure shall conform to 
the laws of the province in which the work is situated. In case 
of failure of the two arbitrators appointed by the parties hereto 
to agree upon a third arbitrator such third arbitrator shall be 
appointed by a judge of the Superior Court. 

Arbitration proceeding shall not take place until after the 
completion or alleged completion of the work except (a) ona 
question of certificate for payment, or (b) in a case where either 
party claims that the matter in dispute is of such a nature as to 
make immediate arbitration proceedings necessary while the 
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evidence is available.” 


Kaplan sued for a balance of the contract price—there had been un- 
expected and serious sub-soil difficulties resulting in “extras” and added 
expense, and an agreement for some increase over the original price 
fixed for the contemplated work. 

The Auto Fabric Company met the action with a preliminary ex- 
ception asking that the action be suspended and Kaplan be obliged to 
arbitrate as agreed. 

The lower court in a few words held that the bare promise to arbi- 
trate, not being in complete detail a submission, was void, and dismissed 
the exception. 

The Court of Appeal confirmed the result, but on other grounds, 
gently chiding the court below for missing the point. 

The granting of the exception asking that the action be merely sus- 
pended, it held, does not turn on the validity or invalidity of the promise 
to arbitrate, but on its own logical relevancy. If the clause was void, it 
was illogical to ask that the action be suspended. The action was pre- 
mature and unfounded and would remain and be so after the desired 
arbitration was held, and no useful purpose could be served by sus- 
pending it ; the proper defense was by attack against the very existence 
of the right of action, by a plea in law to that effect. The validity or 
invalidity of the promise to arbitrate would by that means be raised and 
decided, and the action be at once dismissed if the clause were held valid 
and binding, or be allowed to proceed if it were held to be void. 

The cold flint of the logic of that result is impressive, the technicali- 
ties of procedure being what they are. But assuming now that by a plea 
in law the legal issue is expressly raised, the case goes on to its hearing 
on all the questions of fact relating to the work, the extras, the difficul- 
ties of the soil, the area of the agreement for extra compensation, with 
vast expense and delays of at least two or more years, possibly with 
appeals to several higher courts—and in the end a judgment holding 
the arbitration clause valid and dismissing the action. Even the winner, 
who expected and wished to arbitrate, loses disastrously. 

There may be another approach to the question. Assume the mere 
motion to suspend, based on the contractual obligation to arbitrate as a 
final disposal of a dispute. Whether the action should be suspended or 

not depends upon whether the clause is or is not valid and binding, and 
the rights of both parties meanwhile are in a degree protected. The 
court must there and then decide either that the clause is invalid and 
the action goes on, or that it is valid and the action suspended sine die— 
in which case the plaintiff may desist, or he may await a plea of non-suit 
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on the ground that, the matter of the action having been arbitrated and 
disposed of according to contract, there remains no cause of action. 
The only question in issue throughout has been the validity or invalidity 
of the arbitration clause, and time and expense have been saved and 
the merciful function of courts enhanced. May the day not be far off 
when the cold logic of courts will be replaced by the warmer logic of 
utility and good sense in the interest of litigants, and in the result a 
nearer approximation to essential justice. But it is long since Sir Henry 
Wotton prayed men “to humanize the flints on which we tread.” 





Death Taxes Arbitration. The Uniform Act on Interstate Arbi- 
tration of Death Taxes was recently passed by the California legis- 
lature. It authorizes the State Controller, when there is a con- 
flicting claim as to a decedent’s domicile, to join the executor or 
administrator in a written agreement with the taxing authorities of 
the other state claiming domicile to submit the controversy to arbi- 
tration. (This does not mean, however, that the parties are pre- 
cluded from compromising their differences at any stage of the 
proceeding. ) 

The arbitrators are to be selected by the parties. They are 
empowered to hold hearings at which the parties may present evi- 
dence and cross-examine witnesses, after which they are to deter- 
mine by a majority vote the domicile of the deceased at death. This 
determination is to be regarded as final “for purposes of imposing 
and collecting death taxes but for no other purpose,” serving thus 
as protection and incentive to the decedent’s personal representative 
who might otherwise be reluctant to arbitrate. Fees and expenses 
are deemed an expense of administration. 

Such arbitration agreements are limited to cases where a claim is 
made on behalf of a state, territory or possssion of the United States 
which has enacted similar legislation.* 


*For a further note on death taxes arbitration, see Arbitration Journal, 


N. S., Vol. 4, p. 118 (1949). 














Review of Court Decisions 


This review covers decisions in civil, commercial and labor-manage- 
ment cases. They are arranged under the main headings of: I. The 
Arbitration Clause in Contracts, II. Enforcement of Arbitration 
Agreements, III. The Arbitrator, IV. Arbitration Proceedings, and 
V. The Award. 


I. THE ARBITRATION CLAUSE IN CONTRACTS 


Failure to sign a contract form or to accept goods defeated arbitration, 
despite seller’s contention that if statements in affidavits submitted by the 
parties were accepted as true the agreement to arbitrate had been accepted 
by the buyer by words and conduct (e.g., president of the buyer allegedly 
told seller’s salesman: “The contract is all right. You have a contract, and 
don't worry about it. I’ll see that the stub is mailed back to you.”). Miss 
Youth Form Lingerie v. M. Lowenstein & Sons, Inc., 300 N.Y. 702. 


Incorporation by reference of “Cotton Yarn Rules of 1938 as amended,” 
which contain an arbitration clause, spelled out a binding contract to arbi- 
trate. Said the court: “A person in the cotton yarn business is presumed 
to have some knowledge of the rules and is aware of what that clause in 
the sales contract means; otherwise it would not have been signed.” Ameri- 
can Yarn & Processing Co. v. Dane, N.Y.L.J., April 12, 1950, p. 1280, 
O'Brien, J. 


Doctrine of res judicata did not apply when a petition seeking arbitration 
was dismissed on the ground that the dispute was not arbitrable. An on- 
board bill of lading was presented for goods which were never shipped, and 
a claim was made against the shipping company for indemnity. The court 
dismissed a petition for arbitration (78 F. Supp. 282), holding that the claim 
did not arise out of the provisions of the charter party and hence was not 
subject to its arbitration clause. In the instant proceeding, such dismissal 
was held not to bar a subsequent suit for damages as res judicata. A/S 
Falkefjell v. Arnold Bernstein Shipping Co., Inc., 88 F. Supp. 560. 


When the meaning of a contractual provision is unequivocal, the contract 
cannot be said to provide for arbitration thereof. The New Jersey court 
approved the New York case of I.A.M. v. Cutler-Hammer, Inc. (67 N.Y.S. 
2d 917, aff'd 297 N.Y. 519): “While the contract provides for arbitration of 
disputes as to the ‘meaning, performance, non-performance or application’ of 
its provisions, the mere assertion by a party of a meaning of a provision 
which is clearly contrary to the plain meaning of the words cannot make an 
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arbitrable issue.” TWUA (CIO) v. Firestone Plastics Division, Firestone 
Tire & Rubber Co., 70 A. 2d 880 (Superior Court of New Jersey, Appellate 
Division). 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


Cancellation after first voyage under Charter Party covering “as many 
consecutive voyages . . . as vessel can perform” did not avoid the arbitra- 
tion clause which was to be invoked “if any dispute or difference should arise 
under this Charter.’ The Charterer, after the first voyage, informed the 
shipping company that he had “no further use” for the vessel. Quaere, did 
the dispute arise “under this Charter” within the meaning of the arbitration 
clause? The court quoted with approval Heyman v. Darwins, (1942) A.C. 
356, a decision of the House of Lords under the British Arbitration Act (see 
also Petition of Pahlberg, 43 F. Supp. 761), which held that where the par- 
ties admit having entered into a binding contract but disagree as to whether 
intervening circumstances have discharged one or both parties from perform- 
ance, “such differences should be regarded as differences which have arisen 
‘in respect of,’ or ‘with regard to,’ or ‘under’ the contract, and an arbitra- 
tion clause which uses these, or similar, expressions should be construed ac- 
cordingly.” Following what the instant court called “the trend toward greater 
liberality in upholding arbitration agreements entered into voluntarily by the 
parties,” the petition to compel arbitration was granted. Stathatos v. Arnold 
Bernstein Steamship Corp., 87 F. Supp. 1007. 


Mere presence of an option does not destroy mutuality so as to defeat 
arbitration; accordingly, Mary Kennelly was denied a stay of arbitration 
to determine the fair value of stock in the respondent corporation. The 
court dismissed her contention that, since the respondent had only an option 
and was not bound to buy the stock, the agreement lacked mutuality, point- 
ing out that the agreement was supported by mutual covenants and the mere 
presence of an option did not destroy its efficacy. However, the court granted 
Edward Kennelly’s motion for a stay because the respondent did not give 
him timely notice of its intention to exercise the option. The option having 
been lost by lapse of time, the arbitration clause did not come into play at 
all. Application of Kennelly, 95 N.Y.S. 2d 240. 


Assignment of contract after breach did not bar arbitration. Said the 
court: “The obligation to arbitrate may not be avoided by assignment of 
the contract . . . and the party charged with the breach may not assert it as 
a bar to arbitration. To hold otherwise would make possible unilateral ter- 
mination of the agreement to arbitrate and defeat its purpose.” Furthermore, 
the time limit set for making claims affecting quality did not bar the right 
to institute arbitration. It was for the arbitrators to determine whether the 
claim made should be allowed and whether the contract was executory and 
the assignment a sham, as well as questions involving the application of the 
contract and the damage formula. “Unless there be ‘perverse misconstruction’ 
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the determination of the arbitrators is conclusive on the law and facts.” 
Packard Fabrics, Inc. v. Deering, Milliken & Co., 94 N.Y.S. 2d 671. 


An assignee, taking as security claims arising out of a contract, must ar- 
bitrate under the contract before he may litigate his right to a recovery. 
“Arbitration contracts would be of no value,” the court held in Hosiery Mfrs. 
Corp. v. Goldston, 238 N.Y. 22, 28, “if either party thereto could escape the 
effect of such a clause by assigning a claim subject to arbitration between 
the original parties to a third party.” Cutting Room Appliances Corp. v. 
Nat'l Bronx Bank of N. Y., N.Y.L.J., April 13, 1950, p. 1300, Koch, J. 


Declaratory judgment to determine the effect of a modification agreement 
upon arbitrators’ powers under the original lease was granted. Where the 
arbitrators under the lease were to fix the value of the land for the purpose 
of determining rent for an extended term, they had no power to determine 
whether a subsequent modification agreement changed the formula for fixing 
the annual rental. Since if such an erroneous proceeding took place a new 
arbitration would probably follow, the court held a “present necessity” was 


indicated for declaratory relief. McKay v. Corporate Properties, Inc., 276 
App. Div. 351. 


Petitioner did not deny making the arbitration agreement nor failing to 
proceed with arbitration thereunder, but claimed that at the time the agree- 
ment was entered into respondent did not intend to comply with an alleged 
oral agreement not referred to in the written contracts. However, as peti- 
tioner never rescinded the written contracts because of the alleged fraud and 
in fact had indicated to respondents an intention to hold them liable for 
breach thereof, petitioner cannot avoid arbitration. Traymark Dresses, Inc. v. 
Moss, N.Y.L.J., October 6, 1949, p. 740, Hecht, J. 


Whether there was a breach of contract or an accord and satisfaction 
was for the determination of the arbitrator, under the Rules of the General 
Arbitration Council of the Textile Industry, an agreement to arbitrate having 
been admitted (Lipman v. Haeuser Shellac Co., 289 N.Y. 76). Cassel v. R. L. 
Dreifuss, Inc., N.Y.L.J., March 10, 1950, p. 870, Eder, J. 


“A person not a party to the contract of arbitration has no standing to 
move to stay the arbitration proceeding.” Hoffman v. Scheiber, N.Y.L.J. 
March 14, 1950, p. 910, Eder, J. 


Contention that when an arbitrator heard an argument for a different con- 
struction of the agreement from that advanced by the petitioner he was 
arbitrating an issue not submitted to him “is obviously untenable,” and a stay 
of arbitration was denied. UAW, Local 116 ( CIO) v. American Machine and 
Foundry Co. of B’klyn, N.Y.L.J., December 6, 1949, p. 1523, Walter, J. 


Petition for arbitration was granted a defendant who allegedly breached 
a written joint venture contract for the construction and sale of three 
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houses, where plaintiff had demanded dissolution of the joint venture, an 
accounting and security for payment. By way of defense and counterclaim, 
the defendant alleged that a dispute arose over the disposition of the funds, 
that the plaintiff failed to perform specific conditions of the contract and 
that she committed various acts of misconduct in connection therewith. 
The arbitration clause read: “In the event any dispute shall arise between 
the parties hereto, whether it be in respect to any of the terms and conditions 
thereof, or in respect to the construction of the three houses or the time, price 
or manner of sale thereof, such dispute shall be settled by arbitration.” In 
granting the defendant’s petition, the court said it was “evident . . . that the 
disputes which have arisen . . . center upon the terms and conditions of the 
contract and squarely come within the contemplation of the arbitration 
clause... .” Batt v. Lyngert Corp., 92 N.Y.S. 2d 146. 


III. THE ARBITRATOR 


Arbitrator’s reliance upon official state reports was distinguished from 
private investigations of data which would be grounds for vacating the 
award, and was deemed to “be properly considered in much the same way 
that a judge might examine cases not cited to him.” Likewise, if the source 
of information relied upon was his general knowledge, “notice of this in- 
formation could be taken as a court or judge takes judicial notice.” Hopkins 
v. Empire Carpet Corp., N.Y.L.J., December 22, 1949, p. 1743, Gavagan, J. 


“The object of interpretation is to discover meaning,” declared the court. 
The arbitrators interpreted a provision that “the normal work-week shall be 
forty hours, consisting of five eight-hour days, Monday to Friday, inclusive” 
to mean “a guarantee . . . that the ‘first’ forty hours of work made available 
in any week shall be . . . in units of eight hours on each of the five days 
from Monday to Friday, inclusive.” The company claimed the use of the 
word “guarantee” added a new term to the agreement. However, the court 
held: “Determination by a competent tribunal of a meaning which one 
party has not previously discerned or thereafter will not concede does not 
demonstrate abuse of the interpretive process or that the tribunal has altered, 
enlarged, reformed or rewritten the instrument,” and refused to vacate the 
award. Application of Westinghouse Air Brake Co., 70 A. 2d 681 (Superior 
Court of Pennsylvania). 


IV. ARBITRATION PROCEEDINGS 


Arbitration becomes a “special proceeding” only when a party formally 
appears or makes an application in connection therewith to the court. Coun- 
sel in an arbitration proceeding for a successful petitioner now bankrupt 
sought to establish a lien for his services, and a dilemma was exposed: is the 
word “action” in section 218 Gen. Corp. Law broad enough to include a 
special proceeding as that phrase is used in section 1459 C. P. A., or is the 
latter proceeding instituted only when application is made to the court? The 
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court resolved the dilemma: “Although I do not agree with the theory that 
an arbitration does not become a proceeding until some application in con- 
nection therewith is made to this court, I am constrained to adopt this view 
under the rule of stare decisis’ (Matter of Vanguard Films, 188 Mis. 796; 
Matter of Levys, 73 N.Y.S. 2d 801; Tugee Laces, Inc. v. Mary Muffet, Inc., 
73 N.Y.S. 2d 803. Avalon Fabrics, Inc. v. Raymill Fabric Corp., 96 N.Y.S. 
2d 50. 


Laches and waiver of the arbitration clause were spelled out and a stay 
granted after an unexplained thirty-month delay in demanding inspection of 
petitioner's production records, on which was based the allegation that peti- 
tioner failed to sell 40% of his production to respondent. Matter of Stoneville 
Furniture Co., Inc., N.Y.L.J., March 3, 1950, p. 784, Kleinfeld, J. 


A court’s function in a proceeding to compel arbitration was defined: 
“Obviously the court is not concerned with the merits of the alleged contro- 
versy. Its only concern is to determine whether there is an arbitrable ques- 
tion.” TWUA (CIO) v. Firestone Plastics Division, Firestone Tire & Rubber 
Co., 70 A. 2d 880 (Superior Court of New Jersey, Appellate Division). 


Entrance into submission of the specific controversy decided by the arbi- 
trator and participation in the arbitration proceedings constituted a bar to 
attacking the award on the ground that the arbitrator lacked jurisdiction under 
the arbitration clause of the collective bargaining agreement. Nor was the 
alleged violation of the Taft-Hartley Law a valid ground for disturbing the 
award (Levinsohn v. Joint Board, 299 N.Y. 454). Korman v. Wucker, 
N.Y.L.J., March 14, 1950, p. 911, Hofstadter, J. 


Withdrawal from arbitration, permitted under National Federation of 
Textiles Rules without the other party’s consent, did not bar the party with- 
drawing from pressing the claim at law. The arbitration had proved abortive 
through no fault of the plaintiff, who had initiated it and pressed for its early 
disposition, and who had not caused the numerous delays. Pfeffer v. Empire 
State Yarns Corp., N.Y.L.J., March 8, 1950, p. 934, Hofstadter, J. 


V. THE AWARD 


“Clarifications” incorporated by reference into the collective bargaining 
agreement, extending the penalty for contracting work out beyond the $150 
maximum and 3 months suspension from the employers’ association for the 
first and. second offenses respectively, to payment for the labor cost of the 
work done, was upheld by the Appellate Division. Moreover, provision for 
such payment was not unenforceable because payable to a Conference Com- 
mittee which was the continuously functioning body dealing with collective 
relations in the industry and which had no interest in the award. “The prac- 
tical construction which the parties themselves place upon a contract is a most 
significant factor in connection with its judicial interpretation. Here . . . the 
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parties knew that the clarification . . . was treated as part of the collective 
agreement in the industry . . . and has been repeatedly enforced as such. ... 
Therefore, there is no reason for refusing to give full force and effect to the 
award as made by the duly constituted arbitrators under the agreement.” 
Mencher v. B. Geller & Sons, Inc., 276 App. Div. 556. 


Order granting summary judgment of an arbitration award was modified 
by remitting the matter to the arbitrators in order to credit the employer for 
sums paid his employees before the award was made in their favor. Al- 
though the employer had contended that a specific provision of the collective 
bargaining agreement, under which the employees would be entitled to the 
additional sum of $3.70 per day, could not be invoked, it nevertheless paid the 
employees the sum of $2.05 per day. The award determined the basic issue 
only, namely, that the employees were entitled to invoke said provision. Ac- 
cordingly, the Appellate Division directed the lower court to make and enter 
a new order and judgment providing for payment of the difference to each 
employee, i.e., at the rate of $1.65 per day. Curti v. Union Engineering 
Corp., 95 N.Y.S. 2d 200. 


Opposition to confirmation of award on grounds of improper selection of 
arbitrator and umpire and improper execution of their powers, not having been 
raised at initial arbitration proceeding, and for which there seemed no basis 
in fact, constituted “a manifest fabrication and afterthought.” The respond- 
ent had in fact accepted the arbitrator in question, having directed that its 
documents be turned over to him, and he and the arbitrator appointed by the 
petitioner selected the umpire in accordance with the rules of the American 
Spice Trade Association. Although respondent did not participate in the 
initial proceeding, it instituted the appellate proceeding and participated fully. 
Said the court: “. . . there is not the slightest basis for the contentions 
now urged in opposition to the confirmation of the award. Moreover, they are 
conclusively waived, if any basis in fact existed for the claims, by respond- 
ent having appeared upon the appeal before the arbitration committee and try- 
ing the case de novo before it . . . and having never before made any such 
claims. ...” East India Trading Co., Inc. v. Carmel Exporters & Importers, 
Ltd., N.Y.L.J., May 5, 1950, p. 1606, Eder. J. 
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“How Arbitrators Are Made,” A Report of the Committee on Research 
and Education of the National Academy of Arbitrators, 1 Labor Law 
Journal 355 (1950). The Report states that there is a shortage of acceptable 
arbitrators—not because there is a shortage of people willing and able to 
serve, but because a pattern seems to have developed reserving the bulk of 
arbitration work (especially ad hoc arbitration) to a relatively small number 
of people. Officials of designating agencies have indicated that there is a 
need for larger panels of acceptable arbitrators to permit easy replacement 
of those who may be unavailable or who, because of other commitments, may 
become temporarily or permanently unacceptable. 

The training problem is twofcld: (1) to provide means for people with 
appropriate background to acquire more experience and (2) to provide op- 
portunity for training a new generation of arbitrators. For the latter, the 
Report recommends academic courses—in labor law and economics, trade 
unionism, accounting, etc. A method for helping the former might be some 
kind of apprenticeship or internship, or affording opportunity for at least 
observation if not participation in some capacity other than that of arbitrator. 


“Functions of the Arbitrator in the Administration of Pension Plans” by 
S. Herbert Unterberger, 1 Labor Law Journal 348 (1950). Considering only 
situations where the pension plan has been agreed to by the parties, the author 
poses the question: “Where does the arbitrator fit into this going institu- - 
tion?”—how does he get involved in administration; what questions must he 
decide and what considerations must he keep in mind? Since “the labor 
agreement is the document from which the arbitrator’s function emanates,” 
the problems are tackled within that framework. When the parties agree on 
eligibility and benefits, the only disputes likely to arise concern whether the 
worker has met the requirements and, if so, the amount to which he is 
entitled. 

In a brief reference to cases where parties agree first on costs and leave 
eligibility and benefits for future determination, the author cautions that if 
the arbitrator finds himself writing part of the plan he should avail himself 
of technical aid lest he find that he has created a monster. 


Labor Law: Cases, Materials and Comments by Charles O. Gregory and 
Harold A. Katz. Focussing on what they term the fundamental issue in 
labor relations law, “the extent to which workers may unite and exert collec- 
tive economic force against employers in order to secure by self-help those 
advantages which they have always believed they would not otherwise gain,” 
the authors have compiled an excellent casebook giving a panoramic view of 
its chronological development. Although “the big problem .. . is to devise 
methods for getting employers and unions together on a peaceful and smooth- 
working basis,” the authors nevertheless give considerable emphasis to the 
more unusual aspects of labor relations percentagewise, such as strikes, 
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picketing, boycotts and restraint of trade. The reason is that “the lawyer is 
customarily a legal adviser, not a director of labor relations or a union 
organizer... . We believe that sound industrial relations will more readily 
be achieved if lawyers recognize their essentially professional role in the col- 
lective bargaining process and leave the more fundamental decision of policy 
to be made by the parties themselves.” Other topics included are: the 
National Labor Relations Act as amended, with emphasis upon employer 
unfair labor practices; collective bargaining—its nature, basic problems and 
trends, practical aspects, enforcement of agreements judicially and by arbitra- 
tion and settlement of disputes; and internal union affairs. 


The casebook enjoys the authorship of two men who are not only legal 
scholars but who have had extensive practical experience in labor relations. 
The material is comprehensive, the analyses terse and keen; and the authors’ 
own enthusiasms help make the casebook not only informative but good 
reading. (Charlottesville: Michie Casebook Corp., 1948, 1324 pp., $9.50) 


New Jersey’s compulsory arbitration act for public utilities continues 
to evoke comment in terms of the possible repercussions of the court’s decision? 
holding the Act unconstitutional because it failed to establish standards to guide 
the Board of Arbitration which would administer it. (The Legislature subse- 
quently amended the Act accordingly.) 


“Compulsory Arbitration in Essential Industries’ by Milton Eisenberg, 35 
Cornell Law Quarterly 631 (1950). In overruling the Act because of the 
absence of standards, the court rejected other constitutional objections, thus 
upholding compulsory arbitration in principle. The author contends, however, 
that such laws are unconstitutional unless applicable specifically and exclusively 
to prevent disaster. The only Supreme Court decision on the right of a state 
to determine employment conditions by compulsory arbitration is Wolff Pack- 
ing Co. v. Industrial Court (262 U.S. 522), wherein the Court distinguished 
between the regulation of rates to avoid monopoly and the regulation of wages, 
and held: “The extent to which regulation may reasonably go varies with 
different kinds of business.” Analyzing other relevant decisions in the light 
of his thesis, he concludes that the distinction has never been directly over- 
ruled. He points out that the encouragement of collective bargaining is a 
national labor policy with which the state iegislatures cannot interfere (Hill 
v. Florida, 325 U.S. 538). Quaere, do compulsory arbitration statutes conflict 
with that policy? If they do, they must yield under the Hill case. It would 
be a unique constitutional principle to permit express federal policy to be 
superseded by an inconsistent state statute. Insofar as the New Jersey case 
seeks to overrule the Hill doctrine which protects collective bargaining from 
state interference, the author believes it is contrary to the weight of authority, 
although where bargaining fails and a disaster impends, the state should still 
be able to act to prevent it. 

“A New View of Delegation of Power’ by Charles W. Daley, 18 University 
of Cincinnati Law Review 484 (1949). Failure to establish standards for the 
administrative agency was an unconstitutional attempt to delegate legisla- 
tive power, said the New Jersey court. The author charges that it 


1 State v. Traffic Telephone Workers, 2 N.J. 335, 66 A. 2d 616. 
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ignored an important recent decision, Yakus v. U. S. (321 U.S. 414), 
wherein the Supreme Court ruled that “only if .. . there is an absence of 
standards for the guidance of the Administrator, so that it would be impossible 
in a proper proceeding to ascertain whether the will of Congress has been 
obeyed” would the Court be justified in overruling Congress. Accordingly, 
he points out that the New Jersey Act defined public utilities, declared that 
“the possibility of labor strife in utilities . .. is a threat to the welfare and 
health of the people” and provided for state seizure when interrupted service 
threatened. Applying the Yakus rule for sufficient standards, the question 
was: “Would it be impossible in a proper proceeding to ascertain whether a 
Board of Arbitration had acted in accordance with the directive of the legisla- 
ture?” The author believes the above provisions of the New Jersey Act 
contained a sufficiently clear statement of legislative intent. He calls for 
adherence to the looser Yakus view because adopting the New Jersey court’s 
approach to delegation of powers “might mean a return to such a restricted 
outlook as to impair seriously the necessary functions of a Board of Arbitra- 
tion in labor and other disputes, and would require the path of future admin- 
istrative agencies to be so vigorously staked out as to defeat the purpose of 
their existence.” 


“Union Responsibility and the Enforcement of Collective Bargaining 
Agreements — A study of the Background and Application of Section 301 
of the Labor-Management Relations Act of 1947” by Seymour P. Kaye and 
Ernest G. Allen, 30 Boston University Law Review 1 (1950). The authors’ 
thesis is: “Where there is a right, there is a remedy.” Dedicated to the con- 
cept of mutual enforceability, they deal with Section 301, passed to effect 
“the mutual responsibility necessary to vitalize collective bargaining agree- 
ments” by making them enforceable by or against a union. They analyze the 
suability of unions both prior to and under the Act, and quote the U. S. 
Department of Labor’s finding on “escape” clauses: “In general, contract 
clauses adopted in 1948 exempting unions from liability took the form of 
mutual pledges to arbitrate all disputes and claims arising out of agreements 
and to waive all recourse to the courts or the NLRB.” 

Despite the shortcomings in the law, arbitration has become the almost 
universally accepted method of enforcing collective bargaining agreements, 
say the authors. They contrast arbitration’s “speed, economy, justice and 
privacy”—in which atmosphere damage suits under Section 301 have been vir- 
tually non-existent—with the “expense, delay, technicality and inflexibility” of 
litigation. The failure of management to invoke Section 301 to any ap- 
preciable degree and of unions to adopt escape clauses to circumvent the 
Section can best be explained, the authors conclude, by the ever increasing 
tesort to arbitration, which is likewise the best reason for assuming that 
extensive litigation under Section 301 in the future is unlikely. 

“The Arbitration of Industrial Disputes Arising from Disciplinary Action” 
by J. M. Porter, Jr., Proceedings of the Second Annual Meeting, Industrial 
Relations Research Association, December 29-30, 1949. A study of 200 arbitra- 
tion awards involving the equity of disciplinary action was broken down into 
behavior alleged to merit discipline most often: (1) violation of shop rules, 








158 The Arbitration Journal 





28% ; (2) incompetence and/or inefficiency, 20%; (3) insubordination, 27%; 
and (4) violation of the labor-management agreement, 21%. Out of the 
study of such arbitrations came the author’s study of human motivation. 
Behavior evoking discipline for (1) and (2), he says, represents a conflict 
between the worker’s personality and conditions set up by management to 
enable it to conduct its business efficiently. In such cases, open feelings of 
hostility are generally absent, and the arbitrator’s job is to determine the fact 
of the violation or incompetency and management’s consistency in the ap- 
plication of its rules or standards. On the other hand, behavior involving 
(3) and (4) frequently reveals an open hostility. 


Declaring that an understanding of “underlying motivations would . . . not 
only eliminate a substantial number of disciplinary disputes but significantly 
aid plant morale as well,” the author points out that employees can only con- 
clude that resort to discharge rather than suspension constitutes an over- 
reaction by management to a threat to status. If this were eliminated, plant 
morale would undoubtedly improve. Moreover, if discipline is undertaken to 
improve behavior, its value in terms of reform of the individual disciplined 
is lost to management by discharge but not by less extreme discipline. 


Labor Dictionary by P. H. Casselman, Sub-titled “a concise encyclopaedia 
of labor information,” the work is dedicated to “the attainment of industrial 
peace.” Nobody can deny that in the delicately balanced field of industrial 
relations it is essential that the area of possible misunderstanding be limited 
at least by everyone “speaking the same language.” This work contributes 
substantially to filling this need. The author treats his subject objectively, 
and emphasizes the comprehensiveness of the number of entries rather then 
the exhaustiveness of each of them. A bibliography is included for those who 
wish a fuller treatment of a particular topic. The Dictionary contains nearly 
2500 entries, the bulk of which include labor terms, biographical sketches of 
labor leaders, accounts of labor agencies and unions, and labor laws. (New 


York: Philosophical Library, 554 pp., $7.50) 


Labor and Management in a Common Enterprise by Dorothea de 
Schweinitz. This is a detailed record of labor-management production com- 
mittees established under the impetus of the War Production Board. Problems 
are dealt with on the plant level; and union-management cooperation examined 
from the viewpoint of top-flight management, the supervisory force, union 
officers, and rank and file workers. Benefits inuring to labor and management 
through such committees are discussed, adding up to amicable relationships 
and greater efficiency born cf fuller understanding, an appreciation of one 
another’s problems, and a recognition of the needs of both for labor peace. 
(Cambridge: Harvard University Press, 1949, 186 pp., $3.00) 


“Government Guarantees and Private Foreign Investment” by Yuan-li Wu, 
40 American Economic Review 61 (1950). Government guarantees for private 
foreign investments, as they are discussed in legislative hearings, aim in part 
at eliminating political risks arising from nationalization and other expropria- 
tion measures, which interfere with increased foreign investment so urgently 





mow 


a Tt 











159 


Publications 





needed for the development of international economic cooperation. It is for 
this reason that an International Code of Fair Treatment for Foreign Invest- 
ments, drafted by the International Chamber of Commerce, contains a pro- 
posed International Court of Arbitration for the settlement of differences 
respecting the interpretation or application of such Code.2 This is the 
author’s view; he says, as to bilateral agreements for such government 
guarantees: “They should establish at the same time an arbitration agency 
to which all disputes arising out of investment activities taken in cognizance 
of the International Code should be referred, and which should be vested 
with full authority to decide on these disputes.” 


Latin-American Trade and Economics by Paul V. Horn and Hubert E. 
Bice. Designed principally for businessmen and college students, this book 
offers a practical analysis in easy-going textbook style. In a chapter on 
credit risks, the author refers to commercial arbitration as an effective means 
of settling trade disputes complicated by problems of distance and differences 
in language, customs and trade practices. The use of arbitration to avoid 
costly and acrimonious litigation or the alternative of breaking off trade 
relations is being advanced by various governments, the Pan American Union 
and the Inter-American Commercial Arbitration Commission. Following ex- 
periences proving that better results obtain when arbitration is agreed to 
before the dispute arises, the author says, progress is being made constantly 
in assuring the enforcement of arbitration agreements and awards in Latin 
America through more effective legislation and activities of Latin-American 
organizations acting independently or with United States groups interested 
in arbitration. (New York: Prentice-Hall, Inc., 682 pp., $8.00) 


Inter-American Juridical Yearbook, 1948. A publication of the Depart- 
ment of International Law and Organization of the ‘Pan American Union, 
the Yearbook presents a survey of the recent development of inter-American 
regional law in articles and notes, with many summaries and documents. 
Among them the various methods of inter-American settlement of contro- 
versies will be of interest. (Washington: Pan American Union, 1949, 
393 pp., $3.00) 


1949 Annual Review of United Nations Affairs, edited by Clyde Eagleton. 
This is a survey of the many topics dealt with at the first New York Uni- 
versity Institute for Annual Review of the United Nations. Of special interest 
to Journal readers will be the article, “Handling of Disputes,” by William 
M. Jordan, Chief of the General Political Affairs Section of the Department 
of Security Council Affairs, and the ensuing discussion (p. 128)- (New York: 
New York University Press, 1950, 322 pp., $5.00) 


Germany, 1947-1949: The Story in Documents. Pertinent developments 
in Germany are revealed in a comprehensive compilation of documents pre- 
sented for the first time in a topical arrangement. (U.S. Department of State 


* See .irbitrotion Journal, N.S., Vol. 4, p. 214 (1949). 
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Publication 3556, 1950, 631 pp., $3.25) 


France and The Saar, 1680 to 1948 by Laing Gray Cowan. The conflict- 
ing claims of France and Germany to the important Saar Basin will have 
much bearing upon the forthcoming peace treaty with Germany, since the 
recent agreement between France and the Saar should not prejudice the final 
solution. (New York: Columbia University Press, 1950, 247 pp., $3.50) 


Bulletin of the German National Committee of the International Chamber 
of Commerce, Vol. 1, No. 1 (1950). Of special interest in this issue, 
which is devoted exclusively to international commercial arbitration, is 
“Unification of Legislation on Arbitration” by Adolf Schoenke. Professor 
Schoenke deals critically with recent efforts at unification and is cognizant 
throughout of the considerations submitted by representatives of the Western 
Hemisphere arbitration systems to the Working Committee on the Unifica- 
tion of Arbitration Law which was established with the London Court of 
Arbitration. 


“Stockholders’ Agreements in the Closely-Held Corporation” by George 
D. Hornstein, New York Law Journal, April 14, 1950, p. 1312. The author 
sets forth in part V the procedure for arbitrating disputes arising therefrom, 
referring to some recent court decisions which recognize arbitration as the 
appropriate means of settlement. 








